Agency & Partnership; Fall 2003; Professor Rosin 

Chapter 1:  Introduction to Firms

A. Introduction

a. Default rules: rules which will govern the relationship of the parties absent specific agreement to the contrary

b. Full shield statute: a statute which provides that there is no personal liability for debts of the partnership, regardless of how such debts are incurred

i. Applies to LLP’s in Texas

B. Types of Firms

a. Sole Proprietorships: a business in which one person owns all the assets, owes all the liabilities, and operates in his or her personal capacity

b. Partnerships: a partnership in which all partners participate fully in running the business and share equally in profits and losses, even though the partners’ monetary contributions may vary

c. Limited Partnerships: a partnership composed of one or more general partners and one or more limited partners

i. General partners: partners who control the business and are personally liable for the partnership’s debts 

ii. Limited partners: persons who contribute capital and share profits, but who cannot manage the business and are liable only for the amount of their contribution

d. Limited Liability Partnerships: a partnership in which a partner is not liable for a negligent act committed by another partner or by an employee not under the partner’s supervision

e. Limited Liability Limited Partnerships: a limited partnership where the general partners have the same protections against personal liability that general partners do in an LLP possesses

f. Limited Liability Companies: A company that is characterized by limited liability, management by members or managers, and limitations on ownership transfer

g. Basic Characteristics of an LLC

	Entity Status
	An LLC is an entity distinct from its members

	Tax Treatment
	An LLC is generally taxed as a partnership, unless its members elect to be taxed as a corporation

	Profits and Losses
	In most states, members share profits and losses of the LLC according to the value of their contributions

	Management
	An LLC may be managed by its members or managers

	Liability of Members
	A member is not liable for the LLC’s obligations but is liable for her own torts

	Transfer of Ownership
	A member may assign her interest in the LLC but the assignment transfers only the member’s right to receive distributions; management rights are not transferred.

	Dissolution
	An LLC will dissolve on the death, resignation, bankruptcy, incompetency, etc. of a member (unless the remaining members vote to continue the business)


h. Corporations: An entity having authority under law to act as a single person distinct from the shareholders who own it and having the rights to issue stock and exist indefinitely

i. C corporation: a corporation whose income is taxed through it rather than through its shareholders.

ii. S corporation: a corporation whose income is taxed through its shareholders rather than through the corporation itself.

1. Only corporations with a limited number of shareholders can elect S-corporation tax status

iii. Any corporation not electing S-corporation tax status under the tax code is a C corporation by default

C. The Firm and its Agents and Servants

a. Rest2d §1 Agency: a fiduciary relationship resulting from… 

i. One person (principal) making a manifestation of consent 

1. “Manifestation of Consent” is objective… it does not matter what the principal truly intended, rather the agency relationship depends on what the agent believed the principal intended.  Thus, an agency relationship can arise even where the principal subjectively intended no such relationship.

ii. That another person (agent) act on behalf of principal and 

1. What does this mean?  An intermediary.  Giving and receiving information.  Power to bind a P to an agreement.  Advise the P.  Negotiate on behalf of P.  A doesn’t have to actual sign the contract.

iii. Subject to principal’s control 

iv. With consent by agent to do so.

b. Rest2d §14J Agent or Buyer: One who receives goods from another for resale to a third person is not thereby the other's agent in the transaction: whether he is an agent for this purpose or is himself a buyer depends upon whether the parties agree that his duty is to act primarily for the benefit of one delivering the goods to him or is to act primarily for his own benefit
c. Factors in determining if there is an agency relationship:

i. A’s power to alter P’s legal relations

1. What does this mean?  A can bind P to a contract by executing instruments.  Also, A can be authorized to transmit and receive information on behalf of P.

ii. A’s fiduciary duty to act on behalf of P

iii. P’s right to control the A

1. How much control is needed?

a. Master-Servant relationship: right to control the details of the work; physical conduct; manner of performance

b. Principal-Agent relationship: principal sets task for agent; right to instruct

2. What is the relationship between P-A and M-S?  All masters are principals, all servants are agents.  

3. **Know the difference between M-S and P-A**

4. When is someone a servant rather than an agent??  When the level of control is sufficiently high does a principal become a master and an agent a servant.

5. A master is liable for servant’s torts.  A principal is not liable for agent’s torts.  A principal is liable for agent’s contracts.

d. Rest2d §387 General Principle: an agent has a duty to his principal to act solely for the benefit of the principal in all matters connected with his agency.

e. The powers of the agent are to be exercised for the benefit of the principal only, and not of the agent or of third parties.

f. An agent is under a strict duty to avoid any conflict between his or her self-interest and that of the principal.

g. Rest2d §389 Acting as Adverse Party Without Principal’s Consent: Unless otherwise agreed, an agent is subject to a duty not to deal with his principal as an adverse party in a transaction connected with his agency without the principal’s knowledge.

i. What does it mean to act as an adverse party?  Self-dealing.

ii. They cannot transact business with the principal without full disclosure.

h. Where an agent breaches a duty to the principal and profits from the breach, the principal may maintain an action to recover those profits for himself.

i. Rest2d §388 Duty to Account for Profits Arising Out of Employment: an agent who makes a profit in connection with transactions conducted by him on behalf of the principal is under a duty to give such profit to the principal.

j. An agent’s failure to disclose information material to the agency is a breach of the principal-agent relationship.

k. When legally sufficient evidence of an agency relationship is produced, the question of existence of the agency relationship is a factual matter and must be submitted to the jury.

l. Rest2d §13 Agent as a Fiduciary, comment a:  The Fiduciary Principle: The agreement to act on behalf of the principal causes the agent to be a fiduciary, that is, a person having a duty, created by his undertaking, to act primarily for the benefit of another in matters connected with his undertaking.  

i. Among the agent’s fiduciary duties to the principal is:

1. The duty to account for profits arising out of the employment, 

2. The duty not to act as, or on account of, an adverse party without the principal’s consent,

3. The duty not to compete with the principal on his own account or for another in matters relating to the subject matter of the agency, and

4. The duty to deal fairly with the principal in all transactions between them

m. Rest2d §403 Liability for Things Received in Violation of Duty of Loyalty: where an agent receives anything as a result of his violation of a duty of loyalty to the principal, he is subject to liability to deliver it, its value, or its proceeds, to the principal.

i. The traditional equitable remedy against the agent is the constructive trust.

n. Rest2d §407 Principal’s Choice of Remedies: if an agent has received a benefit as a result of violating his duty of loyalty, the principal is entitled to recover from him what he has so received, its value, or its proceeds, and also the amount of damage thereby caused.

Duties of Principal and Agent

	Duties
	Remedies for Breach of Duties

	Agent

· Express contractual duties

· Reasonable care in performance

· Obedience

· Notification

· Loyalty
	Principal

· Contract remedies

· Tort remedies

· Action for secret profits

· Rescission

· Constructive trust

· Accounting

· Withhold compensation

	Principal

· Express contractual duties

· Cooperation

· Compensation

· Reimbursement/indemnity

· Avoidance of negligence
	Agent

· Contractual remedies

· Indemnification

· Possessory lien

· Withholding further performance

· Setoff

· Accounting


D. The Firm and its Owners

i. Entity vs. Aggregate Theories of Business Forms

1. Aggregate vs. Entity:  An entity is a separate and distinct thing from its owners.  An aggregate is not separate and distinct from its owners.

a. Entity: a legal person who is separate and distinct from the partners

b. Aggregate: no separate legal person; only partners.

2. Under UPA, partnerships are part aggregate and part entity

3. Under RUPA, a partnership is an entity

ii. Entity Defined

1. UPA

a. UPA §6 Partnership Defined: a partnership is an association of two or more persons to carry on as co-owners of a business for profit.  

i. Comment: the definition asserts that the associates are “co-owners” of the business.  That distinguishes a partnership from an agency—an association of principal and agent.  A business is a series of acts directed toward an end.  Ownership involves the power of ultimate control.  To state that partners are co-owners of a business is to state that they each have the power of ultimate control.

2. RUPA

a. RUPA §201 Partnership as an Entity: (a) a partnership is an entity distinct from its partners.  

3. ULPA

a. ULPA §2(1) Formation:  (1) Two or more persons desiring to form a limited partnership shall: blahblahblah
4. RULPA

a. RULPA §101(7) “Limited Partnership”: a partnership formed by 2+ persons under the laws of this State and having 1+ general partners and 1+ limited partners.

5. Re-RULPA

6. Texas

a. TRPA §2.01 Partnership as an Entity: a partnership is an entity distinct from its partners.

b. TRPA §2.02 Partnership defined; application to Joint Venture and Limited Partnership; Capacity as Partner:  

i. Association to carry on business for profit.  An association of 2+ persons to carry on a business for profit as owners creates a partnership, whether the persons intended to or not, and no matter what they call it.  

ii. Person with Capacity as a Partner.  A person may be a partner unless the person lacks capacity apart from 

c. TRLPA §1.02(6) Limited Partnership: a partnership formed by 2+ persons under the laws of Texas and having 1+ general partners and 1+ limited partners.

iii. Nature of Partner’s Liability

1. UPA

a. UPA §15 Nature of Partner’s Liability: All partners are liable: (a) jointly and severally for everything chargeable to the partnership, (b) jointly for all others debts and obligations of the partnership; but any partner may enter into a separate obligation to perform a partnership contract.

2. RUPA

a. RUPA §306 Partner’s Liability: 

i. (a) All partners are liable jointly and severally for all obligations of the partnership unless otherwise agreed by the claimant or provided by law. 

ii. (b) A person admitted as a partner into an existing partnership is not personally liable for any partnership obligation incurred before the person’s admission as a partner.

iii. (c) An obligation of a partnership incurred while the partnership is a LLP, whether arising in contract, tort, or otherwise, is solely the obligation of the partnership.  A partner is not personally liable, directly or indirectly, by way of contribution or otherwise, for such an obligation solely by reason of being or so acting as a partner.  

3. RULPA

a. RULPA §403 General Powers and Liabilities: (a) Except as provided in the act or the partnership agreement, a general partner of a limited partnership has the rights and powers and is subject to the restrictions of a partner in a partnership without limited partners.  (b) Except as provided in the act, a general partner of a limited partnership has the liabilities of a partner in a partnership without limited partners to persons other than the partnership and the other partners.  Except as provided in the act or the partnership agreement, a general partner of a limited partnership has the liabilities of a partner in a partnership without limited partners to the partnership and to the other partners.

4. Re-RULPA

a. Re-RULPA §404 General Partner’s Liability:

i. (a) Except as otherwise provided in (b) and (c), all general partners are liable jointly and severally for all obligations of the limited partnership unless otherwise agreed by the claimant or provided by law.

ii. (b) A person that becomes a general partner of an existing limited partnership is not personally liable for an obligation of a limited partnership incurred before the person became a general partner.

iii. (c) An obligation of a limited partnership incurred while the limited partnership is a limited liability limited partnership, whether arising in contract, tort, or otherwise, is solely the obligation of the limited partnership.  A general partner is not personally liable, directly or indirectly, by way of contribution or otherwise, for such an obligation solely by reason of being or acting as a general partner.  This applies despite anything inconsistent in the partnership agreement that existed immediately before the consent required to become a limited liability limited partnership.

5. Texas

a. TRPA §3.04 Partner’s Liability: All partners are liable jointly and severally for all debts and obligations of the partnership unless otherwise agreed by the claimant or provided by law.

b. TRPA §3.08 Liability in Limited Liability Partnership:  (a) Liability of Partner. 

i. Read this section as: A partner is liable for debts or obligations from errors, omissions, negligence, incompetence, or malfeasance committed while the partnership is a registered limited liability partnership and in the course of the partnership business by another partner or a representative of the partnership if (one of 3 things)

ii. Partner gives direction or is the supervisor

iii. Partner was directly involved in the specific activity in which the errors, omissions, negligence, incompetence, or malfeasance were committed by the other partner or representative
iv. Partner had notice or knowledge of the errors, omissions, negligence, incompetence, or malfeasance by the other partner or representative at the time of occurrence and then failed to take reasonable steps to prevent or cure the errors, omissions, negligence, incompetence, or malfeasance
v. The extent that 3.08 lets you out of liability, 3.04 makes you liable.

vi. Full shield for contract; partial shield for torts.

c. TRLPA §4.03 General Powers and Liabilities: (a) Except as provided by the act or a partnership agreement, a general partner of a limited partnership has the rights and powers and is subject to the restrictions of a partner in a partnership without limited partners.  (b) Except as provided in the act, a general partner of a limited partnership has the liabilities of a partner in a partnership without limited partners to persons other than the partnership and the other partners.  Except as provided in the act or the partnership agreement, a general partner of a limited partnership has the liabilities of a partner in a partnership without limited partners to the partnership and to the other partners.

iv. Rights and Duties of Partners

1. UPA

a. UPA §18(e) Rules Determining Rights and Duties of Partners: all partners have equal rights in the management and conduct of the partnership business.

2. RUPA

a. RUPA §401(f) Partner’s Rights and Duties: each partner has equal rights in the management and conduct of the partnership business.

3. ULPA

a. ULPA §9 Rights, Powers, and Liabilities of a General Partner: (1) a general partner shall have all the rights and powers and be subject to all the restrictions and liabilities of a partner in a partnership without limited partners, except that without the written consent or ratification of the specific act by all the limited partners, a general partner or all of the general partners have no authority to 

i. Do any act in contravention of the certificate, 

ii. Do any act which would make it impossible to carry on the ordinary business of the partnership, 

iii. Confess a judgment against the partnership, 

iv. Possess or assign partnership property for a purpose other than for the partnership, 

v. Admit a person as a general partner, 

vi. Admit a person as a limited partner, unless the right to do so is in the certificate, or 

vii. Continue the business with partnership property on the death, retirement or insanity of a general partner, unless the right to do so is given in the certificate.

b. ULPA §10 Rights of a Limited Partner:

i. (1) A limited partner shall have the same rights as a general partner to 

1. Have the partnership books kept at the principal place of business of the partnership, and at all times to inspect and copy any of them.

2. Have on demand true and full information of all things affecting the partnership, and a formal account of partnership affairs whenever circumstances render it just and reasonable, and

3. Have dissolution and winding up by decree of court

ii. (2) A limited partner shall have the right to receive a share of the profits or other compensation by way of income and to the return of his contribution.

iii. Notice no power to control.

4. Texas

a. TRPA §4.01(d) Partner’s Rights and Duties:  Participation in Management.  Each partner has equal rights in the management and conduct of the business of a partnership.  A partner’s right to participate in the management and conduct of the business is not community property.
Summary of Rights of Partners

	Management
	All partners have an equal right to participate in the management of the partnership unless the partnership agreement provides otherwise.

	Inspection
	A partner has a right to inspect and copy the partnership books and records

	Distributions
	Partners have whatever rights are granted in the partnership agreement as to distributions of profits.  If the agreement is silent, partner’s share profits equally; upon dissolution, partners have the right to the return of their capital contributions

	Indemnification
	A partner has a right to be indemnified by fellow partners for expenses and personal liabilities incurred on behalf of the partnership.

	Remuneration
	Partners generally have no right to remuneration for their services to the partnership except for winding up the partnership business.


Rights of a Limited Partner

	( 
Share in partnership profits and losses and receive distributions

( 
Transact business with the partnership

( 
Assign her interest

( 
Withdraw from the partnership

( 
Bring a derivative action

( 
Inspect and copy partnership records and obtain from a general partner information 

concerning the state and financial condition of the partnership

( 
Vote on limited issues


v. Liability to Third Parties

1. RULPA

a. RULPA §303(a) Liability to Third Parties: Except as provided in (d), a limited partner is not liable for the obligations of a limited partnership unless he is also a general partner or, in addition to the exercise of his rights and powers as a limited partner, he participates in the control of the business.  However, if the limited partner participates in the control of the business, he is liable only to persons who transact business with the limited partnership reasonably believing, based upon the limited partner’s conduct, that the limited partner is a general partner.
2. Texas

a. TRLPA §3.03(a) Limited Partner’s Liability to Third Parties: A limited partner is not liable for the obligations of a limited partnership unless the limited partner is also a general partner or, in addition to the exercise of the limited partner’s rights and powers as a limited partner, the limited partner participates in the control of the business.  However, if the limited partner does participate in the control of the business, the limited partner is liable only to persons who transact business with the limited partnership reasonably believing, based on the limited partner’s conduct, that the limited partner is a general partner.

b. TRLPA §4.03 General Partner’s Liability to Third Parties

Liability of a Limited Partner to Third Parties
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Comparison of a Partner’s Liability to Third Persons under the Partnership Acts

	
	UPA
	RUPA
	RUPA-LLP

	Liability for contracts
	Joint
	Joint and Several
	Not Liable

	Liability for Torts
	Joint and Several
	Joint and Several
	Not liable except for own misconduct

	Liability for Co-Partner’s Crimes
	Not Liable 
	Not Liable
	Not Liable


b. Limited Liability Companies

i. ULLCA

1. ULLCA §101(12) Member-managed company: an LLC other than a manager-managed company.

a. Default Rule

2. ULLCA §101(11) Manager-managed company: an LLC which is so designated in its articles of organization.

a. You have to designate yourself this way or else you’re member-managed

3. ULLCA §101(13) operating agreement: the agreement under §103 concerning the relations among the members, managers, and LLC.  The term includes amendments to the agreement.

4. ULLCA §103(a) Effect of Operating Agreement: Except for (b), all members of a LLC may enter into an operating agreement, which need not be in writing, to regulate the affairs of the company and the conduct of its business, and to govern relations among the members, managers, and company.  To the extent the operating agreement does not otherwise provide, the act governs relations among the members, managers, and company.

5. ULLCA §201 Limited Liability Company as Legal Entity: A limited liability company is a legal entity distinct from its members.

6. ULLCA §404(a) and (b) Management of Limited Liability Company:  

a. (a) In a member-managed company, each member has equal rights in the management and conduct of the company’s business, and any matter relating to the business of the company may be decided by a majority of the members.  

b. (b) In a manager-managed company, each manager has equal rights in the management and conduct of the company’s business; any matter relating to the business of the company may be exclusively decided by the manager or, if there is more than one manager, by a majority of the manager, and a manager must be designated, appointed, elected, removed, or replaced by a vote, approval, or consent of a majority of the members, and holds office until a successor has been elected and qualified, unless the manager sooner resigns or is removed.

ii. Texas

1. TLLCA 1.02.A.(3) Limited Liability Company: a limited liability company organized and existing under this chapter.

2. TLLCA 2.09 Regulations of LLC: The members of a limited liability company have the power to adopt, alter, amend, or repeal the regulations of a limited liability company…  Regulations may provide that they may not, in whole or specified part, be altered, amended, or repealed by the managers.  The regulations may contain any provisions for the regulation and management of the affairs of the limited liability company not inconsistent with law or the articles of organization…

3. TLLCA 2.12 Managers: The powers of a limited liability company shall be exercised by or under the authority of, and the business and affairs of a limited liability company shall be managed under the direction of, the manager(s) of the limited liability company.  If management of the limited liability company is fully reserved to the members, the limited liability company need not have managers…

4. TLLCA 4.03 Liability to Third Parties: A member or manager is not liable for the debts, obligations, or liabilities of a limited liability company including under a judgment decree or court order.

iii. What is a derivative suit?  A suit brought by owners (members) on behalf of the company (the cause of action belongs to the LLC).

iv. What’s the difference between the affairs of the LLC and the conduct of the business?  The conduct of the business is how the business is going to be run.  The affairs of the LLC how things are going to be handled.

Liability of Principal for Agent’s Torts
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Chapter 2:  Contractual Dealings by Agents

A. Firm’s Liability in Contract for Acts of its Agents

a. A principal is liable for the authorized acts of agents.

b. Hypo: P authorized A to contract for the purchase of a car.  A goes third party and signs a K obligating P to buy the car.  Then there’s a problem… say the P really only authorized the purchase of a Toyota Prius, and the agent bought was a Ford F-150.  

i. Is principal liable on the contract?  No.  

ii. Would the P be liable to the Toyota dealer to buy a Prius too?  No.  Rest2d §164(1).

iii. Say the instructions to A were to buy a Prius for no more than $25K.  So the A pays $28K for a Prius.  Is P liable for the other $3K?  No. 

iv. If Dealer would be willing to sell the car for $25K, is P liable on the K?  Yes, per the general rule’s exception.

c. General Rule: if there is any variation from what authority A’s given, the P is not liable.

i. Exception: If the only variation is to amount, the third party can choose to go with the amount of authorized, and P will be liable.  This also applies to separable parts.

d. An agency relationship is either actual or ostensible.

i. It’s actual when the principal appoints the agent

ii. It’s ostensible when the principal by conduct or want of ordinary care causes a third person to believe another, who is not actually appointed, to be his agent.  An ostensible agency must be traceable to the principle and cannot be established solely by the acts, declarations, or conduct of the agent.

e. When an agent exceeds his authority, his principal is bound by his authorized acts so far only as they can be plainly separated from those which are unauthorized.

f. Rest2d §7 Authority:  authority is the agent’s power to bind the principal by acts done in accordance with the principal’s manifestations of consent to the agent.

g. Rest2d §159 Apparent Authority: A principal is bound by the authorized acts of his or her agent in entering into contracts on the principal’s behalf.

h. Rest2d §8B Estoppel: Under certain circumstances, agents may have power to bind the principal by unauthorized acts, such as where the agent has apparent authority or inherent agency power, or where the principal is estopped from denying the agent’s authority.

i. Rest2d §164(1) Contracts Unauthorized in Part: where an agent enters into an unauthorized contract without having the power to bind the principal, the principal is not bound by the contract as actually made by the agent, or as it would have been made if the agent had acted within his or her authority.

j. Rest2d §151 Sealed Instruments & §152 Negotiable Instruments: At common law, a principal is not bound by the authorized contracts of his or her agent where the contract is under seal or is a negotiable instrument.

k. Rest2d §21 Capacity of Agent in General: to be an agent, a person needs only the physical or mental capabilities to do the thing he has been appointed to do.

B. Firm’s Rights Under Contracts Entered into by its Agents

a. Third persons dealing with an agent may not know they are dealing with an agent,

i. Undisclosed Principal: where the 3rd person has no notice that the agent is acting for a principal

ii. Partially Disclosed Principal: where 3rd person knows their dealing with an agent, but they do not know the identity of the principal

iii. Disclosed Principal: where the 3rd person has notice both that the agent is acting for a principal and knows the identity of the principal

b. Can an undisclosed P enforce the K made between the 3rd party and A? 

i. CL agency = a 3rd party to a K can sue the undisclosed P (so the converse must be true)

1. Undisclosed P is liable on the K, and is a party to the K, even though their name is not in the K. 

2. Trouble is that how can you let a person enforce a K when their name is not on the K?  Risk of double liability.  Resolution is to have a prudent third party to check with the A before delivering to the P; and res judicata.

ii. A entered into a K with the 3rd party on behalf of P, so P is liable; therefore, P ought to be able to enforce the K as well.

c. Rest2d §302 General Rule: A person who makes a contract with an agent of an undisclosed principal, intended by the agent to be on account of his principal and within the power of such to bind his principal, is liable to the principal as if the principal himself had made the contract with him, unless he is excluded by the form or terms of the contract, unless his existence is fraudulently concealed or unless there is a set-off or similar defense against the agent.

d. Prête-nom: (“name lending”) The agent was lending their name to the principal when the K was made.  Under the doctrine of prête-nom, undisclosed principals are not parties to contracts entered into by their prête-noms.  Only the prête-nom may sue or be sued on such contracts; the principals may not sue or be sued in their own names.

e. General Rule: the principal can be bound on a contract that was not specifically made on behalf of the principal

i. Exceptions: 

1. Rest2d §304 Agent Misrepresents Existence of Principal: A person with whom an agent contracts on account of an undisclosed principal can rescind the K if he was induced to enter into it by a representation that the agent was not acting for a principal and if, as the agent or principal has notice, he would not have dealt with the principal.

2. Rest2d §303, comment c, Principal Excluded from Transaction, non assignment clause: A clause in the K against assignment does not of itself prevent the principal from bringing suit upon the K.  The existence of such a clause, however, may be considered as evidence that the parties intended to exclude the principal or that failure to reveal the existence of a principal is fraudulent within the rule stated in §304 if there is other evidence to that effect.

3. Rest2d §306 Rights between other party and agent: (1) If the agent has been authorized to conceal the existence of the principal, the liability to an undisclosed principal of a person dealing with an agent within his power to bind the principal is diminished by any claim which such person may have against the agent at the time of making the contract and until the existence of the principal becomes known to him, if he could set off such claim in an action against the agent.  (2) If the agent is authorized only to contract in the principal’s name, the other party does not have set-off for a claim due him from the agent unless the agent has been entrusted with the possession of chattels which he dispose of as directed or unless the principal has otherwise misled the third person into extending credit to the agent.

C. Agent’s Liability for Contractual Dealings

a. Agent’s duty to Fully Disclose Principal

i. A P is always liable on K made by A’s within the scope of authority and power.

ii. Members of an LLC are never personally liable as members, but if they deal as individuals then they could be liable.

iii. The agent has a duty to fully disclose the fact of the agency and the ID of the P if he does not want to be liable on an obligation. This even applies if it is partially disclosed. Under this rule for disclosure, the A and P are alternatively liable, have to make an election of remedies and decide which one to sue.

iv. Disclosing the business name of the company (like just handing over a business card) is not enough to adequately disclose the P.

v. A third party can be put on notice of the agency relationship and the ID of the P if they actually know, should know, or have reason to know. 

vi. Rest2d §4 partially disclosed principal: a principal is at least partially disclosed where the third person has notice the agent is acting for a principal, and fully disclosed where the third person also has notice of the identify of the principal.

1. Persons have notice of a fact when they know it, have reason to know it, or should have known it.

vii. Rest2d §321 Principal partially disclosed: Unless otherwise agreed, an agent acting for a partially disclosed principal is a party to a contract entered into on behalf of the principal 

viii. Rest2d §321, comment a: The inference of an understanding that the agent is a party to the contract exists unless the agent gives such complete information concerning his principal’s identity that he can be readily distinguished.  If the party has no reasonable means of ascertaining the principal, the inference is almost irresistible and prevails in the absence of an agreement to the contrary.  

b. Agent’s Implied Warranty of Authority

i. If the agent purports to act on behalf of a principal, but has no authority, then he has breached an implied warranty of authority.  The A may be sued under that breach but not under the K b/c he is not a party to the K.

ii. Hypo:  P does not authorize A to act a certain way, and A goes ahead and acts anyway – A is making an implied warranty of authority (there is not express warranty).  This does not depend on a K either; this warranty arises from the relationship. A breach of the implied warranty of authority is a tort, not a K claim.  One who purports to act as another’s agent but has no authority is personally liable on the implied warranty of authority to the one who deals in GF reliance thereon.

iii. Death terminates an agency

iv. A warranty is a guarantee – a guarantee that A has authority and the P is alive. To not be personally liable if the P dies, maybe disclaim it.

v. Another way for the A to be liable, commit a tort on instructions from P b/c that is joint and several liability.

vi. Rest2d §329, comment k, Agent who warrants authority; when a cause of action arises: a cause of action against an agent for a breach of his implied warranty of authority accrues when the third person learns that the agent does not have authority, or when he suffers damage or fails to gain the anticipated benefits, whichever occurs first.

vii. Rest2d §329, comment f, Agent who warrants authority; where principal is bound: If the principal becomes a party to the transaction, the rights of the other party are not affected by the fact that the agent committed a wrong to his principal.

Agent’s Liability to Third Party When Acting Without Authority
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Chapter 3: Formation of Firms

A. Agency Relationships

a. If you don’t follow the statute that creates the agency relationship then you have a defective agency relationship. 

b. Rest2d § 26 Creation Of Authority; General Rule: Except for the execution of instruments under seal or for the performance of transactions required by statute to be authorized in a particular way, authority to do an act can be created by written or spoken words or other conduct of the principal which, reasonably interpreted, causes the agent to believe that the principal desires him so to act on the principal's account.

c. Equal Dignity Rule: (statutory): if you want the agent to do something that requires certain formalities, and you want an agent to act on your behalf, the appointing of the agent must meet the same formalities of the thing you want him to do.  I.e.: Whatever the level of formalities required for the underlying document are required for the appointing of agent.  

i. Common law is opposite—no formalities needed for appointing an agent.  

ii. Texas says that no writing is required.  I.e. Equal dignity not required at common law and in Texas, only in a limited context (deeds).

d. Agent would be liable to principal only if he breached duty to act with reasonable care and skill
e. Rest2d §377: one who makes a contract with another to perform services as an agent for him is subject to a duty to act according to his promise.  

i. Comment b says that under ordinary circumstances, the promise to act as an agent is interpreted as being a promise only to make reasonable efforts to accomplish the directed results.  If so interpreted, the promisor is not liable unless he fails to make such efforts as he reasonably can.

f. Agency is both contractual and fiduciary.

g. Rest2d §15: An agency relation exists only if there has been a manifestation by the principal to the agent that the agent may act on the principal’s account and consent by the agent so to act.

h. Rest2d §16: Unlike traditional contracts, creation of the agency relationship does not require a mutual exchange of consideration.

i. Rest2d §376: The nature and extent of the duties to which any particular fiduciary is subject are determined by the terms of the agreement between the parties and interpreted in light of the circumstances

j. Rest2d §400: an agent who commits a breach of his contract with his principal is subject to liability to the principal in accordance with the principles of the Rest of Contracts.

i. Comment a says that the application of the rules which apply to contracts in general is sometimes unique when applied to agency situations, but there is no inconsistency between the rule of the two subjects.

B. Partnerships

a. UPA

i. UPA §7 Rules for Determining the Existence of a Partnership:  In determining whether a partnership exists, these rules shall apply:

1. Persons who are not partners as to each other are not partners as to third persons

2. Joint tenancy, tenancy in common, tenancy by the entireties, joint property, common property, or part ownership does not of itself establish a partnership, whether such co-owners do or do not share any profits made by the use of the property

a. Does this make sense?  Doesn’t owning property together mean there’s a partnership?

3. The sharing of gross returns does not of itself establish a partnership, whether or not the person sharing them have a joint or common right or interest in any property from which the returns are derived.

4. The receipt by a person of a share of the profits of a business is prima facie evidence that he is a partner in the business, but no such inference shall be drawn if such profits were received in payment:

a. As a debt by installments or otherwise

b. As wages of an employee or rent to a landlord

c. As an annuity to a widow or representative of a deceased partner

d. As interest on a loan, though the amount of payment vary with the profits of the business,

e. As the consideration for the sale of a goodwill of a business or other property by installments or otherwise.

ii. UPA §18(a) Rules Determining Rights and Duties of Partners:  The right and duties of the partners in relation to the partnership shall be determined, subject to any agreement between them, by the following rules: (a) each partner shall be repaid his contributions, whether by way of capital or advances to the partnership property and share equally in the profits and surplus remaining after all liabilities, including those to partners, are satisfied; and must contribute towards the losses, whether of capital or otherwise, sustained by the partnership according to his share in the profits.

b. RUPA

i. RUPA §202(a) Formation of a Partnership: The association of 2+ persons to carry on as co-owners a business for profit forms a partnership, whether or not the persons intend to form a partnership.

ii. RUPA §401(a)(2) Partner’s Rights and Duties: Each partner is deemed to have an account that is charged with an amount equal to the money plus the value of any other property, net of the amount of any liabilities, distributed by the partnership to the partner and the partner’s share of the partnership losses.

c. Texas

i. TRPA 2.03 Rules for Determining if Partnership is Created:

1. Factors indicating creation of a partnership include

a. Sharing of profits

b. Expression of intent to be partners

c. Participation in control

d. Sharing or agreeing to share losses

e. Sharing or agreeing to share liability

f. Contributing (or agreeing to) money or property

2. Factors NOT indicating creation of a partnership.

a. Sharing of profits

i. As repayment of a debt

ii. As payment of wages or other compensation to an employee or independent contractor

iii. As payment of rent

iv. As payment of a former partner

v. As payment of interest on a loan

vi. As payment of consideration for the sale of a business or other property

b. Co-ownership of property, whether in the form of joint tenancy, tenancy in common, tenancy by the entireties, joint property, community property, or part ownership, whether combined with sharing of profits from the property

c. Sharing or having a right to share gross returns or revenues

d. Ownership of mineral property under a joint operating agreement

3. An agreement to share losses by the owners of a business is not necessary to create a partnership.  

4. A person who is not a partner in a partnership is not a partner as to a third person and is not liable to a third person under this Act.

ii. TRPA 2.04 Partnership Property not Property of Partners: Partnership property is not property of the partners.  Neither a partner nor a partner’s spouse has an interest in partnership property.

iii. TX says there need not be an express agreement to share losses.

d. Factors courts look at to determine if people acting enough as partners to be considered partners

i. If they’re co owners

ii. If they share profits

iii. If they exert control/management

iv. What kind of contribution was put in.

v. Intent

vi. Conduct (agreed to and what was actually done)

e. Traditional rule is that partners cannot sue each other or the partnership for matters arising out of partnership affairs – but RUPA §405 now allows suits by a partner against another partner for claims arising out of the partnership affairs, etc.

f. Must look to (1) the written agreement or (2) the conduct…to determine if it was a partnership

i. (Need all 4 elements of intent; business; profit; co-ownership of profits, property and control). 

ii. Conduct = question of fact.  Still neither party by their conduct intended to form a partnership relationship.  They still had a business.  It was for profit.  And, by conduct, there was still no co-ownership of anything. 

g. UPA §7(4), RUPA §202(c)(3) - persons who share profits are presumed to be partners, unless they are being received in a non-partnership capacity (wages, rent, etc.). 

h. Joint Venture: a business undertaking by two or more parties in which the profits, losses and control are shared

i. It’s similar to a partnership

ii. Joint venture vs. Partnership: 

1. A joint venture is formed for the purpose of carrying on a single transaction or project, rather than a series (which would be a business).

2. A joint venture is kinda partnership, but to carry on a single transaction, not a continuing business.  Sometimes a single project is not a business and technically not a partnership. 

3. Even though a joint venture is not a partnership, courts often apply partnership law, including the UPA to them
iii. Common law test for joint ventures:

1. A community of interest

2. An agreement to share profits as principals

3. An agreement to share losses, costs, and expenses, and

4. Mutual rights of control

iv. Texas SCt said: In joint ventures, unless there is an express agreement to share losses, the court will not make them share the loss
1. Same result today?  No.  TRPA 2.03(c).
Summary of Factors Indicating a Partnership
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C. Firms with Limited Liability
a. ULPA
i. ULPA §1: Limited Partnership Defined: a limited partnership is a partnership formed by 2+ persons having as members one or more general partners and one or more limited partners.  The limited partners as such shall not be bound by the obligations of the partnership.
ii. ULPA §17(1) Liability of Limited Partner to Partnership: a limited partner is liable to the partnership (a) for the difference between his contribution as actually made and that stated in the certificate as having been made, and (b) for any unpaid contribution which he agreed in the certificate to make in the future at the time and on the conditions stated in the certificate.
iii. ULPA §2(2) Formation: a limited partnership is formed if there has been substantial compliance in good faith with the requirements.
b. ULLCA

i. ULLCA §105(a) Name: The name of an LLC must contain: Limited liability company or limited company OR L.L.C. or LLC or L.C. or LC.  Limited can be abbreviated Ltd.  Company can be abbreviated Co.
ii. ULLCA §108 Designated Office and Agent for Service: A LLC shall designate and continuously maintain in the state an office and an agent.  
iii. ULLCA §112 Nature of Business and Powers: Unless otherwise agreed, an LLC has the same powers as an individual to do all things necessary or convenient to carry on its business affairs, including power to 
1. Sue and be sued, 
2. Purchase, receive, lease, etc property, 
3. Sell, convey, mortgage all or any part of its property, 
4. Purchase, receive, etc shares or other interests in or obligations of any other entity, 
5. Make K’s, 
6. Lend money, 
7. Be a promoter, partner, member, associate, or manager of any partnership, 
8. Conduct its business, 
9. Elect managers and appoint officers, 
10. Pay pensions, 
11. Make donations for the public welfare, and 
12. Make payments or donations that further the business of the LLC.
iv. ULLCA §202 Organization: One or more persons may organize an LLC.  Unless a delayed effective date is specified, the existence of a LLC begins when the articles of organization are filed.  The filing of the articles of organization by the Sec of State is conclusive proof that the organizers satisfied all conditions precedent to the creation of an LLC.
v. ULLCA §204 Amendment or restatement of articles of organization: The articles of amendment must set forth the: (1) name of the LLC; (2) date of filing of the articles of organization; and (3) amendment to the articles.  A LLC may restate its articles of organization at any time.  
vi. ULLCA §208 Certificate of existence or authorization:  (d) Subject to any qualification stated in the certificate, a certificate of existence or authorization issued by the Sec of State may be relied upon as conclusive evidence that the domestic or foreign LLC is in existence or is authorized to transact business in this State.
vii. ULLCA §209 Liability for false statement in filed record: If a record authorized or required to be filed under this Act contains a false statement, one who suffers loss by reliance on the statement may recover damages for the loss from a person who signed the record or caused another to sign it on the person's behalf and knew the statement to be false at the time the record was signed.
viii. ULLCA §210 Filing by judicial act:  If a person required by §205 to sign any record fails or refuses to do so, any other person who is adversely affected by the failure or refusal may petition the appropriate court to direct the signing of the record.  If the court finds that it is proper for the record to be signed and that a person so designated has failed or refused to sign the record, it shall order the Sec of State to sign and file an appropriate record.
c. TRLPA
i. TRLPA §1.03 to .05 (skim)
d. TLLCA
i. TLLCA 1.02, 2.01-.09, 3.01-.03 (skim)
e. Delaware

i. Delaware LLC § 18-101 Definitions

ii. Delaware LLC § 18-102 Name set forth in certificate

iii. Delaware LLC § 18-104 Registered office; registered agent:  

iv. Delaware LLC § 18-106 Nature of business permitted; powers:  

v. Delaware LLC § 18-201 Certificate of formation.  

vi. Delaware LLC § 18-203 Cancellation of certificate:

vii. Delaware LLC § 18-207 Notice:

f. Contracts entered into before formation of a limited liability firm
i. HYPO:  Grace, Alice, and Lewis were going to create an LLC under name White Rabbit Records.  At the time of the transaction in question, they were not yet an LLC.  Grace signed a lease under WWR’s name.  Alice signed with an artist.  All these were done before the Certificate of Organization was issued.

1. Is the LLC liable under the lease?  No, they had not adopted the contract either expressly or impliedly.  Why?  Because they were not in existence when the contract was made.

2. Is Grace liable to landlord?  Yes, because 

a. she acted on behalf of a principal that did not exist.

b. Implied warranty of authority

c. She didn’t fully disclose she was an agent of an identified principal

3. Is Alice liable to artist?  Yes, because she acted as agent to artist.

4. Is there anyway to get her out of liability?  Get the LLC formed and get the LLC to adopt the agreement.

5. What wrinkle does Dwinell v. Cosmo Hotel bring in?  The substantial compliance defense.  Does this theory make Lewis liable?  There was no LL formed, so by default, it was a general partnership.  Why is it a general partnership instead of anything else?  Because it’s the only partnership that exists at common law (read: without statute).

ii. Traditional approach
1. Promoter Liability (a.k.a. Pre-formation contracts)

a. This is where there is liability of agents who contract on behalf of the entity-to-be.

b. Promoter: anyone who undertakes to form a corporation and to procure for it the rights, instrumentalities, and capital by which it is to carry out the purpose set forth in its charter

c. Novation: the act of substituting for an old obligation a new one that either replaces an existing obligation with a new one or replaces an original party with a new one.

d. Where a promoter wishes to be released from liability for contracts he makes on behalf of a corporation not yet formed, he has the burden of proving the existence of an agreement to release him.  The mere facts of contracting in the corporate name and payments made to the corporation are not sufficient to carry that burden.
e. The legal relationship between a promoter and the corporate enterprise he seeks to advance is analogous to that between an agent and his principal… so the legal principles are the same.
f. Promoters are released from liability only where the contract provides that performance is to be the obligation of the corporation, the corporation is ultimately formed, and the corporation then formally adopts the contract.
g. Mere adoption of the contract by the corporation will not relieve promoters from liability in the absence of a subsequent novation.
h. Rest2d §326: Unless otherwise agreed, a person who, in dealing with another, purports to act as agent for a principal whom both know to be nonexistent or wholly incompetent, becomes a party to such a contract.
i. The actual intent of the parties is a question of fact
2. In corporation cases, the corporate principal is deemed not to exist until it has complied with the formalities required by state law for the formation of a corporation.  The same reasoning should apply to dealings on behalf of an LP, LLP, or a LL that is in the process of being formed.
3. While courts are lax as to the literal requirements of the formation of partnership statutes, the statutes does contemplate at least substantial compliance with the requirements. 
4. Texas courts require strict compliance with the statutes to create an entity.
5. Common Law Approach (Pre-UPLA): persons who believe they are limited partners, but who are not because no limited partnership certificate was ever filed.
a. Called a defective limited partnership
iii. ULPA
1. ULPA §11 Status of Person Erroneously Believing Himself a Limited Partner: A person who has contributed to the capital of a business conducted by a person or partnership erroneously believing that he has become a limited partner in a limited partnership, is not, by reason of his exercise of the rights of a limited partner, a general partner with the person or in the partnership carrying on the business, or bound by the obligations of such person or partnership.

iv. RULPA
1. RULPA §207(1) Liability for False Statement in Certificate:  If any certificate of limited partnership or certificate of amendment contains a false statement, one who suffers loss by reliance on the statement may recover damages for the loss from (i) any person who executes (or causes to be executed) and knew about the falsity, and (ii) any GP who knew or should have known the statement to be false at the time of execution.

2. RULPA §304 Person Erroneously Believing Himself an Limited Partner: 

a. Except as provided in §b, a person who makes a contribution to a business enterprise and erroneously but in good faith believes that he has become a limited partner in the enterprise is not a GP and is not bound by its obligations by reason of making the contribution, or receiving distributions from the enterprise, or exercising any right of an limited partner if, upon finding out about the mistake he (1) causes an appropriate certificate of limited partnership (or amendment) to be executed and filed, OR (2) withdraws from future equity participation in the enterprise by filing a certificate of withdrawal with the Sec of State.  

b. A person who makes a contribution described in §a is liable as a GP to any 3rd party who transacts business with the enterprise (i) before the person withdraws and an appropriate certificate is filed to show withdrawal, or (ii) before an appropriate certificate is filed to show that he is not a GP, but in either case only if the 3rd party actually believed in good faith that the person was a GP at the time of the transaction.

3. RULPA §502 Liability for Contribution: (a) A promise by a limited partner to contribute is not enforceable unless in a signed writing.  (b) Except as provided in the partnership agreement, a partner is obligated to the limited partnership to perform any enforceable promise to contribute cash, property, or services.  If they don’t, he is obligated at the option of the limited partnership to contribute cash equal in value.  (c) Unless otherwise provided in the partnership agreement, the obligation of a partner to make a contribution or return money or other property paid or distributed in violation of RULPA may be compromised only by consent of all the partners.  Notwithstanding the compromise, a creditor of a limited partner who extends credit or otherwise acts in reliance on that obligation after the partner signs a writing that reflects the obligation and before the amendment or cancellation thereof to reflect the compromise may enforce the original obligation.

v. Re-RULPA
1. Re-RULPA §306 Person Erroneously Believing Self to be Limited Partner: 
a. Except as otherwise provided in subsection (b), a person that makes an investment in a business enterprise and erroneously but in good faith believes that the person has become a limited partner in the enterprise is not liable for the enterprise's obligations by reason of making the investment, receiving distributions from the enterprise, or exercising any rights of or appropriate to a limited partner, if, on ascertaining the mistake, the person: (1) causes an appropriate certificate of limited partnership, amendment, or statement of correction to be signed and delivered to the Sec of State for filing; or (2) withdraws from future participation as an owner in the enterprise by signing and delivering to the Sec of State for filing a statement of withdrawal under this section. 
b. A person that makes an investment described in subsection (a) is liable to the same extent as a general partner to any third party that enters into a transaction with the enterprise, believing in good faith that the person is a general partner, before the Sec of State files a statement of withdrawal, certificate of limited partnership, amendment, or statement of correction to show that the person is not a general partner.
c. If a person makes a diligent effort in good faith to comply with subsection (a)(1) and is unable to cause the appropriate certificate of limited partnership, amendment, or statement of correction to be signed and delivered to the Sec of State for filing, the person has the right to withdraw from the enterprise pursuant to subsection (a)(2) even if the withdrawal would otherwise breach an agreement with others that are or have agreed to become co- owners of the enterprise.
i. §(b) limits §(a) by allowing a third party who had transacted business with the “LP” prior to the curative act (filing or withdrawing) to hold would-be limited partners liable as general partners if the third party actually believed in good faith that person where general partners.
vi. Texas
1. TRLPA §3.04 Person Erroneously Believing Himself a Limited Partner:
a. A person who erroneously but in good faith believes that the person has made a contribution to and has become a limited partner in a limited partnership is not liable as a general partner or otherwise obligated by reason of making or attempting to make the contribution, receiving distributions from the partnership, or exercising the rights of a limited partner if, within a reasonable time after ascertaining the mistake, the person (1) causes and appropriate certificate of limited partnership or certificate of amendment to be executed and filed, (2) files a statement with the Secretary of State that they’ve acquired an LP interest in a partnership, that they’ve tried to get the general partner to file an accurate certificate of LP but that he failed to do so… OR (3) withdraws from participation in future profits of the enterprise by executing and filing with the sec of state a certificate declaring so.
b. A written statement filed under (2) above is good for 180 days.
c. A person who makes a contribution in the circumstances in (a) above is liable as a general partner to any third party who transacts business with the partnership before the taking of an action under (a) if (1) the contributor knew or should have known that no certificate has been filed or that the certificate inaccurately referred to the contributor as a general partner and (2) the third party reasonably believed, based on the contributor’s conduct, that the contributor was a general partner at the time of the transaction and extended credit to the partnership in reasonable reliance on the credit of the contributor.
vii. A person is liable as a limited partner with respect to third parties dealing with the enterprise, even though they really are general partners when:
1. There is a good faith belief at the time of the contribution that they were limited partners and 
2. A proper certificate was filed or notice of withdrawal was given.  (This is from RULPA §304(a))  Satisfaction of §304(a) effectively cuts off all personal liability as a general partner, unless (b) applies.  (See above)  
viii. At common law, corporations could be either
1. De jure corporation: a corporation which has been created as a result of the compliance with all of the constitutional or statutory requirements of a particular governmental entity
a. Think of it as a corporation at law
2. De facto corporation:  a corporation that can be brought into being when it can be shown that a bona fide and colorable attempt has been made to create a corporation, even though the efforts at incorporation can be shown to be irregular, informal or even defective.
a. Think of it as a corporation in fact
b. Focus on:  What are the elements?  What does it mean to say a corporation is de facto?  Is the de facto doctrine equitable?
c. Elements of De facto Corporation 
i. A valid law existed under which such a corporation could be lawfully organized
ii. An attempt had been made to organize thereunder

iii. The defective corporation was an actual user of the corporate franchise

iv. Good faith in claiming to be and in doing business as a corporation

v. Third party dealt with them as if they were a limited liability entity, not as a principal

3. Corporation by estoppel: a corporation that comes about when the parties thereto are estopped from denying a corporate existence.  The parties may, by their agreement or conduct, estop themselves from denying the existence of the corporation
a. Elements of Corporation by Estoppel:

i. Misleading conduct by the person to be estopped
ii. Causing third party reason to believe it
iii. Third part changes positions to their detriment
ix. All persons who assume to act as a limited liability company without authority to do so shall be jointly and severally liable for all debts and liabilities
x. A limited liability company shall not transact business or incur indebtedness, except that which is incidental to its organization or to obtaining subscriptions for or payment of contributions, until the articles of organization have been filed by the Dept of State
xi. A promoter of an LLC must take steps to create a new company.  The very nature of a legal entity created by a formal filing with the state requires that certain actions be taken prior to incorporation.
Will Agent’s Acts Bind the Principal?
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Chapter 4: Actual Authority of Agents and its consequences

A. Actual Authority: actual authority arises from the manifestation of consent from the principal to the agent (not to a third person) that the agent should act for the principal.  It includes the power to do whatever the principal has engaged the agent to accomplish and is controlled by the agent’s reasonable beliefs (i.e.  the agent has actual authority to act in any manner that a reasonable person in the agent’s position would believe was authorized by the principal’s words or conduct.

a. Two types of actual authority: (1) express authority, (2) implied authority

b. Actual authority is either expressed or implied.

i. If authority is not expressed, it’s implied.

ii. Implied authority can be implied-in-fact or implied-in-law

c. Apparent authority vs. Actual authority

i. Apparent authority: authority that a third party reasonably believes an agent has, based on the third party’s dealing with the principal

ii. Actual authority: authority that a principal intentionally confers on an agent, including the authority that the agent reasonably believes he or she has as a result of the agent’s dealings with the principal

iii. Only actual authority can be expressly conferred upon an agent.  

iv. The other kinds of authority—inherent and apparent/estoppel—necessarily arise by implication.  

v. Inherent authority is implied in law.

B. Express Actual Authority: authority expressly granted; actual authority contained within the four corners of the agency agreement between the principal and the agent 

a. Power of attorney: a written instrument conferring authority on an agent

b. Special Power of Attorney: power of attorney to do certain acts only

c. General Power of Attorney: power of attorney to transact all business for the principal

d. Any vagueness or uncertainty as to the scope of a power of attorney is normally construed against the principal

e. Powers of attorney are interpreted narrowly

f. Gifts are not to be conferred unless express and unambiguous

g. Things that are too personal are not allowed to be authorized under a power of attorney

i. Health care decisions (pulling plug or not)

1. Statutes provide for a health care power of attorney just for this type of thing

ii. Divorces

h. An agent holding a broad power of attorney lacks the power to make a gift of the principal’s property unless that power (1) is expressly conferred, (2) arises as a necessary implication from the conferred powers, or (3) is clearly intended by the parties, as evidenced by the surrounding facts and circumstances.

i. Rest2d §1, 34: A power of attorney is a written instrument by which one party, as principal, appoints another as agent and confers upon the latter the authority to perform certain specified acts or kinds of acts on behalf of the principal.  A power of attorney instrument creates a principal-agent relationship.

j. Rest2d §34, comment h: Because powers of attorney are ordinarily very carefully drafted and scrutinized, courts give the terms used a technical rather than a popular meaning.  In additions, ambiguities in an instrument are resolved against the party who made it or caused it to be made, because that party had the better opportunity to understand and explain his meaning.

k. Rest2d §47: the agent would be authorized to take such acts as the agent reasonably believes necessary to prevent substantial loss to the principal with respect to the interests committed to the agent’s care.

C. Implied Actual Authority: authority implied from the words or conduct between the principal and the agent.

a. Implied authority to act may arise from: (1) principal’s words—incidental to express authority, (2) principal’s conduct, (3) custom or usage, (4) emergency situation

b. Factors to determine whether a person hired under implied authority of an agent could be an employee

i. Whether the agent reasonably believes because of present or past conduct of the principal that the principal wishes him to act in a certain way or to have certain authority.

ii. The nature of the task or job

iii. Implied authority may be necessary in order to implement the express authority.

iv. The existence of prior similar practices 

v. Specific conduct by the principal in the past permitting the agent to exercise similar powers

c. The person alleging agency and resulting authority has the burden of proving that it exists

d. Rest2d §78: as a general rule, an agent is generally authorized to delegate the performance of incidental mechanical and ministerial acts, but may not delegate acts which involve discretion or the agent’s special skill

e. Rest2d §81: As opposed to agents, servants generally have no implied authority to delegate their responsibilities

f. Subagent: a person that is appointed by an agent to perform functions undertaken by the agent for the principal.  When the agent has authority to make such an appointment, the appointee is a subagent.  The agent is primarily liable for the subagent, and the principal is secondarily liable.  

i. Note: If the agent is not authorized to appoint a subagent but nevertheless appoints a person to perform a function for the principal, the appointee is not a subagent, but rather the agent’s agent, and the principal is not liable for the appointee

g. Rest2d §5: A subagent or servant is not only the agent or servant of the principal, but also the agent or servant of the appointing agent or servant.

D. Duty of Loyalty

a. Rest2d §390, comment c: The agent must not take advantage of his position to persuade the principal into making a hard or improvident bargain.  If the agent is one upon whom the principal naturally would rely for advice, the fact that the agent discloses that he is acting as an adverse party does not relieve him from the duty of giving the principal impartial advice based upon a carefully formed judgment as to the principal interests.  If he cannot or does not wish to do so, he has a duty to see that the principal secures the advice of a competent and disinterested third person.  An agent who is in a close confidential relation to the principal, such as a family attorney, has a burden of proving that a substantial gift to him was not the result of undue influence.

b. Rest2d §390: Acting as an Adverse Party with Principal’s Consent: an agent who, to the knowledge of the principal, acts on the agent’s own account in a transaction in which the agent is employed has a duty to deal fairly with the principal and to disclose to him all facts with the agent knows or should know would reasonably affect the principal’s judgment, unless the principal has manifested to the agent that the principal knows such facts or that the principal does not care to know them.

c. Rest2d §390, comment a: Before dealing with the principal on his own account, an agent has a duty to disclose to the principal all relevant facts fully and completely.  A fact is relevant if it is one which the agent should realize would be likely to affect the judgment of the principal in giving his consent to the agent to enter into the particular transaction on the specified terms.  So the disclosure must include not only the fact that the agent is acting on his own behalf, but also all other facts which he should realize have or are likely to have a bearing upon the desirability of the transaction form the viewpoint of the principal.  This includes matters which a disinterested and skillful agent advising the principal would think reasonably relevant.  The agent’s duty of fair dealing is satisfied only if he reasonably believes that the principal understands the implications of the transaction.

d. Schock v. Nash, 1999:  VERY IMPORTANT CASE!!
i. Bright Line Test: where a power of attorney does not expressly authorize the attorney-in-fact to make gifts to himself, extrinsic evidence of the principal’s intent to allow such gifts is not admissible.  An attorney-in-fact may not make a gift to himself unless there is clear intent in writing from the principal allowing the gift.  Oral authorization is not acceptable.

1. Unless there is some specific unambiguous authorization to make a transaction that is in the fiduciaries self-interest it is voidable.

2. Adopted in Texas.

ii. Traditional Test: a fiduciary’s transfer to himself of trust property is voidable by the beneficiary unless (1) the transfer is approved by the court, (2) consented to by the settlor in advance, or (3) consent to by the beneficiary affected after full disclosure.

iii. Waiver of the fiduciary duty, to the extent that the P gives a blanket/general consent to A’s crap.  Waiver implies knowledge of all material facts and of one’s rights, together with a willingness to refrain from enforcing those rights.

iv. The traditional equitable remedy against the agent is the constructive trust.

v. Trustee of grantor's estate and beneficiary under grantor's will brought action challenging transfers made by attorney-in-fact pursuant to durable power of attorney (POA).  The Court of Chancery, New Castle County, ruled that attorney violated her fiduciary duty by transferring grantor's property to herself and her family, and ordered attorney and her family to pay restitution.  Attorney appealed.  The Supreme Court, Hartnett, J., held that:

1. Attorney had burden to establish that grantor, after full disclosure of facts, consented to attorney's gratuitous transfers to herself and her family members; 

2. POA agreement did not give attorney express authority to transfer property to herself and her family, as required for such transfers to be valid; 

3. Even if POA had been ambiguous, extrinsic evidence did not support finding that attorney had authority to transfer grantor's assets to herself and her family; and 

4. Restitution orders issued against attorney's family members were supported by evidence, even if family members were unaware that transfers were improper.

5. Constructive Trust – When appropriated funds have been used to purchase property the court can require that this property be treated as being held in trust for the benefit of those form who it was appropriated.

6. The court may require an accounting of all receipts and disbursements by the fiduciary.

vi. Durable POA – survives the incapacity of the Principal

vii. The Grantor may consent to a fiduciary’s gift (Active)

viii. The Grantor may waive his/her rights if the have all the pertinent knowledge of the facts and their rights and do nothing to void or halt the transaction

ix. Courts frown upon blanket consents.  They will generally rule that each transaction requires its own authorization.  In this case given that the POA was a boilerplate document from the bank the Ct found it was not a blanket authorization.
e. Rogers v. Robson, Masters, Ryan, Brumund & Belom
i. Rogers, doctor, named defendant in medical mal case; discovery shows that he was not negligent.  He said that he did not want the case settled.  The law firm settled the case anyway and the insurance company that was defending Roger is the same insurance company that was paying the law firm.  Law firm continued to represent both the Dr. and the insurance company. 

ii. Did the law firm have a duty to disclose the fact that they were going to settle?  Yes, Why?  Because there was two clients (Dr and insurance co.  The right to be entitled to full disclosure stems from the atty-client relationship and this is not affected by the extent of insurer’s authority to settle without the P’s consent. 

iii. No disclosure was made to the P and the P was not given the opportunity to elect what course to pursue, the court does not need to speculate what recourse, if any, plaintiff has under the terms of the insurance policy. 

iv. What did he lose by having a settlement against him? His reputation, no insurance. 

v. ABA rendered an ethics opinion on this issue: whether an lawyer hired by insured represents insured or both insurance co and insured; lawyer loyalty to client and may represent both but if the insured does not want to settle, the atty must disclose the clients right to settle before settling for the ins. co. 

vi. Atty cannot get a blanket waiver at the beginning of the representation to be able to represent both.  The Dr. cannot realistically understand what rights he might be waiving.  This cannot be meaningful consent. 

f. During the term of the agency, an agent may not, without the informed consent of the principal, act on behalf of persons whose interests conflict with those of the principal.  The agent may not act on behalf of an adverse party in a transaction connected with the agency.  In addition, the agent is prohibited from acting on behalf of any third person whose interests conflict with those of the principal, even if the third person is not engaging in a transaction with the principal.  Of course, the corollary is that one may serve as a dual agent, provided that both principals are advised of the planned dual representation and have agreed to allow it. Bottom line: the agent must disclose when there is a conflict and must get consent. 

Sources of Agency Power

	Type of Power
	How Created
	Effect

	Actual Authority

· Express

· Implied
	Expressly granted by P to A

Implied by P’s words or conduct
	A has the power and right to act for P (P is bound)

	Apparent Authority
	Holding out by P and reliance by third party
	A has the power to act (P is bound) but not the right (A may be liable to P)

	Estoppel
	P’s intentional or negligent causing of detrimental reliance by Third Party
	A has no power to act (P is not bound) but P must compensate third party for losses


Chapter 5: Power of Agents to Bind the Firm by Unauthorized Acts

A. Introduction

a. An agent’s power to bind the principal is the agent’s ability to do so.  Authority is the power to bind that results from the principal’s manifestations to the agent of the principal’s consent to be bound.

b. Rest2d §8, §27, §34, §49: An agent’s power to bind the principal by an unauthorized action is based on the principal’s manifestations—written or spoken words or other conduct—to third persons.  However, a third person dealing with an agent has a correlative duty to act reasonably in interpreting the principal’s conduct; the third person must reasonably believe, based on the principal’s conduct and in light of all accompanying circumstances, that the principal consents to being bound by the particular act in question.

c. Apparent authority CANNOT be based solely on the agent’s conduct.

B. An agent has the power to bind by unauthorized acts if

a. Apparent Authority

b. Estoppel to deny the agent was authorized

c. Inherent Agency Power

d. ** On exam, run through each category and see if they apply**

C. Apparent Authority
a. Apparent authority all depends on what the third party believes

i. (1) The P “holds out” that the agent has the authority – P’s manifestation of consent, 

1. “Holds out” can occur in 3 ways 

a. (1) By direct P to 3rd party communications (not in this case)

b. (2) Appointment to a position with customary duties

c. (3) Prior acts (practice or course of dealing) as between the parties. 

ii. (2) 3rd party reasonably believed/relied that the P consents to A’s authorization, AND 

iii. (3) The 3rd party must actually believe the agent is authorized. 

b. The burden of proof is on the person who wants the agency power to exist 

c. Apparent authority cannot be created by the agent’s conduct. 
d. Majority Rule - The modern trend is to give the president of a corporate office both implied and apparent authority to conduct ordinary business transactions.  Under both modern and traditional—By virtue of his position as Pres he has the authority to do anything in the ordinary course of business.
e. Minority Rule – (including Tx) – There is no apparent authority by virtue of a Corporate position.  If the Pres. runs the day to day operations of the business he has apparent authority to the powers normally associated with a Gen Mgr.

f. Rest2d §8b(1): A person who is not otherwise liable as a party to a transaction purported to be done on his account, is nevertheless subject to liability to persons who have changed their positions because of their belief that the transaction was entered into by or for him if 

i. He intentionally or carelessly cause such belief, or

ii. Knowing of such belief and that others might change their positions because of it, he did not take reasonable steps to notify them of the facts.

g. Estoppel vs. Apparent Authority

i. Estoppel can be based on omissions, not just affirmative conduct

ii. While merely entering into a contract based on a reasonable belief of authority is sufficient to invoke apparent authority, it is not a change in position sufficient to invoke estoppel.  So, in estoppel, while the conduct necessary to charge a principal is lower than in apparent authority, the third party must show something additional: a detrimental change in position.

D. Estoppel (Binding partners)

a. Elements:

i. P intentionally or negligently acts to cause such belief (an affirmative act or omission)
ii. Misleading appearance of authority

iii. Third party must:

1. Reasonably believe that the agent was authorized

2. Change their position to their detriment

a. Note: merely entering into a K is not enough to have changed position to detriment

b. Ostensible Authority Doctrine: generic term states use to describe power to bind by an unauthorized act

c. Mere possession does not give authority  (UCC §2-403: merchants not required to show title)
E. Inherent Agency Power

a. Inherent agency power: a term used to indicate the power of an agent which is derived not from authority, apparent authority, or estoppel, but solely from the agency relation and exists for the protection of persons harmed by or dealing with a servant or agent.

b. There is no difference between inherent agency power of a general agent (that carries authority that is customary) and inherent authority

c. General agent: an agent authorized to conduct a series of transactions involving a continuity of service

d. Special agent: an agent that is not a general agent; an agent authorized to conduct a single transaction or a series of transactions not involving continuity of service.

e. Rest2d §194: A general agent for an undisclosed principal authorized to conduct transactions subject to his principal to liability for acts done on his account, if usual or necessary in such transactions, although forbidden by the principal to do them.

f. Rest2d §161 Unauthorized Act of General Agent: A general agent for a disclosed or partially disclosed principal subjects his principal to liability for acts done on his account which usually accompany or are incidental to transactions which the agent is authorized to conduct if, although they are forbidden by the principal, the other party reasonably believes that the agent is authorized to them and has no notice that is not so authorized.

F. Special Topics

a. Agent Diversion of Funds

i. Assume we have a P and an A whose apparent authority authorizes him to collect from third party amounts due to P.  

1. Hypo 1: Assume there is an actually amount due to principal.  Agent takes the money and runs.  P wants the $.  Third party says he already paid.  To what extent is the P responsible for monies paid the A?

2. Hypo 2: Agent misrepresents the amount due to P, and skims the excess.  Third party finally realizes they overpaid, and they want P to pay back the overpayments.  To what extent is the P responsible for monies paid the A?  

3. How do we proceed with these problems?  Keep these analyses separate.
a. Tort: Was A acting within scope of employment?  If yes, the P is responsible.

i. Is master respondeat superior for servant’s actions?  Respondeat superior: Master liable without fault for torts of servant within scope of employment?

ii. Factors to consider

1. Why was he hired?  Was he acting within his regular duties?

2. Was A acting on his own behalf?  Or was the act motivated, at least in part, to serve the master?

b. Contract: Was A acting under apparent authority?  If yes, the P could be responsible.

ii. Rest2d §219: (1) a master is vicariously liable for the torts of his servant that are committed within the scope of employment.  (2) The master is not subject to liability for the torts of his servants acting outside the scope of employment unless… (d) The servant purported to act or to speak on behalf of the principal and there was reliance upon apparent authority, or he was aided in accomplishing the tort by the existence of the agency relation.

iii. Rest2d §228: in order to be within the scope of employment, the servant’s conduct must be actuated, at least in part, by a purpose to serve the master.

iv. Under Rest2d rules, a master is liable for the torts of his servant if the servant commits the tort while acting within the scope of his employment as defined by §228 or if §219(2) applies

v. Rest2d §261: A principal who puts a servant or other agent in a position which enables the agent, while apparently acting within his authority, to commit a fraud upon third persons is subject to liability to such third persons for the fraud.  Comment: The principal is subject to liability under the rule stated in this section although he is entirely innocent, has received no benefit from the transaction, and although the agent acted solely for his own purposes.

vi. The proper inquiry for determining vicarious liability of a principal whose agent defrauds the principal’s customer is the relationship between the principal and the customer.

Chapter 6: Management and Conduct of Firm Business

A. Intro

a. Party autonomy: gives parties the freedom to change or adapt the entity’s native governance structure

b. Suppletory or enabling: an entity’s governance structure gives the parties wide discretion

c. Regulatory or Mandatory: an entity’s governance structure constrains party discretion; the structure regulates party autonomy by preventing them from choosing a different governance structure

B. Partnerships

a. Partners as Agents

i. Apparent Authority

1. UPA

a. UPA §9(1) Partner Agent of Partnership as to Partnership Business: (1) Every partner is an agent of the partnership for the purpose of its business, and the act of every partner, including the execution in the partnership name of any instrument, for apparently carrying on in the usual way the business of the partnership of which he is a member binds the partnership, unless the partner so acting has in fact no authority to act for the partnership in the particular matter, and the person with whom he is dealing has knowledge of the fact that he has no such authority.
2. RUPA

a. RUPA §103 Effect of Partnership Agreement; Nonwaivable Provisions.  Except for the stuff they can’t contract out of, relations among the partners and between the partners and the partnership are governed by the partnership agreement.  To the extent the partnership agreement does not otherwise provide, this [Act] governs relations among the partners and between the partners and the partnership.
i. Delaware’s Equivalent: §15-103

b. RUPA §301 Partner Agent of Partnership.  (1) Each partner is an agent of the partnership for the purpose of its business.  An act of a partner, including the execution of an instrument in the partnership name, for apparently carrying on in the ordinary course the partnership business or business of the kind carried on by the partnership binds the partnership, unless the partner had no authority to act for the partnership in the particular matter and the person with whom the partner was dealing knew or had received a notification that the partner lacked authority.  (2) An act of a partner which is not apparently for carrying on in the ordinary course the partnership business or business of the kind carried on by the partnership binds the partnership only if the act was authorized by the other partners.
3. Texas

a. In Texas, if you wish to contest the authority of an agent, a general pleading is insufficient.  You have to plead specifically.

b. TRPA 3.02 Binding Effect of Partner's Act: 
i. Partner Agent of Partnership as to Partnership Business.  Each partner is an agent of the partnership for the purpose of its business.  Unless the partner does not have authority to act for the partnership in the particular matter and the person with whom the partner is dealing knows that the partner lacks authority, an act of a partner, including the execution of an instrument in the partnership name, binds the partnership if the act is for apparently carrying on in the ordinary course: (1) the partnership business; or (2) business of the kind carried on by the partnership.
ii. Act Outside Scope of Business.  An act of a partner binds the partnership only if authorized by the other partners if the act is not apparently for carrying on in the ordinary course: (1) the partnership business; or (2) business of the kind carried on by the partnership.
iii. Conveyance of Real Property.  A conveyance of real property by the partner on behalf of the partnership not otherwise binding on the partnership does bind the partnership if the partnership real property has been conveyed by the grantee or a person claiming through the grantee to a holder for value without knowledge that the partner, in making the conveyance, has exceeded that partner's authority.
4. At common law, you have to distinguish between trading and non-trading.  You have to decide what your business is.

a. Trading (retail establishment; business of buying and selling products)

i. Generally if you buy, you’ve got a wholesaler that you buy from; then you sell to customers

ii. But you have to borrow money, so that you can have the money to buy the goods to sell

iii. Ask: Is regularly borrowing money within the course of business?  Is the agent authorized to do so?

b. Non-Trading (companies that do not buy and sell)

5. One who asserts that the particular act of an agent is within the scope of the agent’s authority has the burden of proving the extent of such authority.

6. If A seeks to impose liability on B for the act of C on the theory that B held C out as having power to do such act, clearly the burden of establishing the facts which constitute such holding out is on A.

7. “Holding out” is established by showing that the principal placed the agent in a position that ordinarily carries with it generally recognized powers.  The agent will then have, as far as third parties are concerned, the power to do the things ordinarily done by one occupying such a position, unless the third party has knowledge of limitations on the powers of the agents.

ii. Estoppel to deny Partnership

1. Elements of Estoppel to deny partnership

a. Misleading conduct by person (to be estopped) that he is a partner

b. Conduct by person that holds out or consents to representation to (
c. Third party must:

i. Reasonably believe that the agent was authorized

ii. Change their position to their detriment

1. Note: merely entering into a K is not enough to have changed position to detriment

2. If the representation is privately made, it may be taken advantage of only by persons to whom it was made; if it was publicly made, anyone can make use of it.

3. The statutory test for partnership by estoppel requires that (1) credit must have been extended on the basis of partnership representations or (2) that the alleged partner must have made or consented to representations being made in a public manner whether or not such representations were actually communicated to the persons extending credit.

4. UPA

a. UPA §16 Partner by Estoppel.
i. (1) When a person, by words spoken or written or by conduct, represents himself, or consents to another representing him to any one, as a partner in an existing partnership or with one or more persons not actual partners, he is liable to any such person to whom such representation has been made, who has, on the faith of such representation, given credit to the actual or apparent partnership, and if he has made such representation or consented to its being made in a public manner he is liable to such person, whether the representation has or has not been made or communicated to such person so giving credit by or with the knowledge of the apparent partner making the representation or consenting to its being made. (a) When a partnership liability results, he is liable as though he were an actual member of the partnership.  (b) When no partnership liability results, he is liable jointly with the other persons, if any, so consenting to the contract or representation as to incur liability, otherwise separately. 
ii. (2) When a person has been thus represented to be a partner in an existing partnership, or with one or more persons not actual partners, he is an agent of the persons consenting to such representation to bind them to the same extent and in the same manner as though he were a partner in fact, with respect to persons who rely upon the representation.  Where all the members of the existing partnership consent to the representation, a partnership act or obligation results; but in all other cases it is the joint act or obligation of the person acting and the persons consenting to the representation.
5. RUPA

a. RUPA §308 Liability of Purported Partner.
i. If a person, by words or conduct, purports to be a partner, or consents to being represented by another as a partner, in a partnership or with one or more persons not partners, the purported partner is liable to a person to whom the representation is made, if that person, relying on the representation, enters into a transaction with the actual or purported partnership.  If the representation, either by the purported partner or by a person with the purported partner's consent, is made in a public manner, the purported partner is liable to a person who relies upon the purported partnership even if the purported partner is not aware of being held out as a partner to the claimant.  If partnership liability results, the purported partner is liable with respect to that liability as if the purported partner were a partner.  If no partnership liability results, the purported partner is liable with respect to that liability jointly and severally with any other person consenting to the representation. 
ii. If a person is thus represented to be a partner in an existing partnership, or with one or more persons not partners, the purported partner is an agent of persons consenting to the representation to bind them to the same extent and in the same manner as if the purported partner were a partner, with respect to persons who enter into transactions in reliance upon the representation.  If all of the partners of the existing partnership consent to the representation, a partnership act or obligation results.  If fewer than all of the partners of the existing partnership consent to the representation, the person acting and the partners consenting to the representation are jointly and severally liable. 
iii. A person is not liable as a partner merely because the person is named by another in a statement of partnership authority. 
iv. A person does not continue to be liable as a partner merely because of a failure to file a statement of dissociation or to amend a statement of partnership authority to indicate the partner's dissociation from the partnership. 
v. Except as otherwise provided in subsections (a) and (b), persons who are not partners as to each other are not liable as partners to other persons.
6. Texas

a. Texas is significantly different than RUPA here.

b. TRPA 3.06 False Representation of Partnership:
i. Representation of Partnership.  A representation or other conduct indicating that a person is a partner with another person, if that is not the case, does not of itself create a partnership.
ii. Representation of Membership in Partnership.  A representation or other conduct indicating that a person is a partner in an existing partnership, if that is not the case, does not of itself make that person a partner in the partnership.
iii. Creditor's Rights Governed by Other Law.  The rights of a person extending credit in reliance on a representation described by Subsections (a) or (b) are determined by law other than this Act, including the law of estoppel, agency, negligence, fraud, and unjust enrichment.
iv. Legal Status of Person Making Misrepresentation.  The rights and duties of a person held liable under Subsection (c) are also determined by law other than this Act, including the law of estoppel, agency, negligence, fraud, and unjust enrichment.
b. Partners as Managers

i. UPA

1. UPA §9 (2)-(4) Partner Agent of Partnership as to Partnership Business: 
a. (2) An act of a partner which is not apparently for the carrying on of the business of the partnership in the usual way does not bind the partnership unless authorized by the other partners.
b. (3) Unless authorized by the other partners or unless they have abandoned the business, one or more but less than all the partners have no authority to:
i. Assign the partnership property in trust for creditors or on the assignee's promise to pay the debts of the partnership,
ii. Dispose of the good-will of the business,
iii. Do any other act which would make it impossible to carry on the ordinary business of a partnership,
iv. Confess a judgment,
v. Submit a partnership claim or liability to arbitration or reference.
c. (4) No act of a partner in contravention of a restriction on authority shall bind the partnership to persons having knowledge of the restriction.
2. UPA §18(h) Rules Determining Rights and Duties of Partners: Any difference arising as to ordinary matters connected with the partnership business may be decided by a majority of the partners; but no act in contravention of any agreement between the partners may be done rightfully without the consent of all the partners.
ii. Texas

1. TRPA §3.01 General Powers of Partnership: Unless restricted by applicable law, a partnership has the same powers as an individual or corporation to do all things necessary or convenient to carry out its business and affairs, including the power to:
a. See list in statute
2. TRPA §4.01 Partner's Rights and Duties: (some parts omitted)
a. Profits and Losses.  Each partner is entitled to be credited with an equal share of the partnership's profits and is chargeable with a share of the partnership's losses, whether capital or operating, in proportion to the partner's share of the profits.
b. Partnership Property.  A partner may use or possess partnership property only on behalf of the partnership.
c. Compensation.  A partner is not entitled to compensation for services performed for a partnership other than reasonable compensation for services rendered in winding up the business of the partnership.
d. Majority Decision on Ordinary Matter.  A difference arising as to a matter in the ordinary course of the business of the partnership may be decided by a majority-in-interest of the partners.  An act outside the ordinary course of business of a partnership may be undertaken only with the consent of all partners.
e. Voting Rights.  A written partnership agreement that grants or provides for granting to a partner a right to vote may contain provisions relating to:
i. Giving notice of the time, place, or purposes of a meeting at which a matter is to be voted on by the partners;
ii. Waiver of notice;
iii. Action by consent without a meeting;
iv. The establishment of a record date;

v. Quorum requirements;

vi. Voting in person or by proxy; or

vii. Any other matter relating to the exercise of the right to vote.
3. TRPA §1.01(1) majority in interest: mean as to all of or a specified group of partners, partners owning more than 50% of the current interest of the profits of the partnership owned by all of the partners or by the partners in the specified group.

4. Texas varies greatly here from uniform rules.

iii. If there’s already an ordinary business practice, you need a new vote to change it.

iv. Covalt v. High
1. Be careful with this case: the idea that the duty of loyalty is overcome by the equal rights of partners is wrong!

2. The status resulting from the formation of a partnership creates a fiduciary relationship between partners.  The status of partnership requires of each member an obligation of good faith and fairness in their dealings with one another, and a duty to act in furtherance of the common benefit of all partners in transactions conducted within the ambit of partnership affairs

3. If the partners are equally divided, those who forbid a change must have their way.  One partner cannot either engage a new or dismiss an old servant against the will of his copartner; nor, if the lease of the partnership place of business expires, insist on renewing the lease and continuing the business at the old place.

4. The rule is different as to transactions between partners and third parties: In dealing with a third party, a partner has the authority to act on behalf of the partnership in the usual way, even without the consent of the other partner

5. If the partners are unable to agree and if the partnership agreement does not provide an acceptable means for settlement of this disagreement, the only course of action is to dissolve the partnership
6. Be sure to tell the person that they are no longer a partner
Examples of Ordinary vs. Extraordinary Business

	Ordinary Business Requiring Majority Vote
	Extraordinary Business Requiring Unanimous Vote

	· Hiring an attorney to represent the partnership in litigation

· Paying partnership bills

· Borrowing money to run the partnership

· Selling the partnership’s inventory in the ordinary course of business

· Doing any act necessary to carry on in the ordinary course the business of the partnership (hiring employees, leasing office space


	· Submitting the partnership to arbitration

· Assigning partnership assets for the benefit of creditors

· Confessing judgment against the partnership

· Disposing of the partnership’s goodwill

· Doing any act that would make it impossible to carry on partnership business (like surrendering a necessary business license)




C. Corporations

a. Shareholders have no right to participate in the management and conduct of partnership business

b. Management of the business and affairs of a corporation is vested in its board of directors.  

c. The board of directors generally delegates the authority to run business of the corporation on a day-to-day basis to officers elected by the board of directors.

d. Shareholders are not agents of the corporation.

e. Shareholders (even as the whole group) have no right to instruct the board of directors or to interfere in its management of the corporation’s business and affairs.

f. The shareholders can affect corporate management in two respects

i. They elect the persons who will constitute the board of directors

ii. The board of directors cannot take certain extraordinary actions (like amending the articles of incorporation, merging the corporation, selling all or substantially all of the corporation’s assets) without first getting shareholder approval.

g. Whenever shareholder or board of director action is required, that action can only be taken by a majority vote at a meeting

h. Courts have been allowing all the shareholders of a small corporation some ability to interfere in the discretion of the board of directors, such as specifying the identity of officers or terms of their employment with the corporation.

i. Small corporations are called “close corporations”

j. Close corporation supplements: create a special statutory structure that authorized all the shareholders to enter into unanimous shareholder agreements with regard to the business and affairs of the corporation, and to do so without regard to the traditional role of the board of directors

k. Unless shares of a corporation are publicly traded, its shareholders may, by unanimous shareholder agreement, elect out of the board-dominant governance structure and substitute their own governance structure.

i. Texas has adopted this rule.

D. Limited Partnerships

a. General partners in LP’s have the same rights and same obligations as partners in regular partnerships.

b. Limited partners in LP’s have no rights, by virtue of being limited partners, to participate in management or conduct of the partnership business.

c. Voting Rights of Limited Partners

i. RULPA

1. RULPA §302 Voting: Subject to §303, the partnership agreement may grant to all or a specified group of the limited partners the right to vote upon any matter.

ii. Re-RULPA

iii. Texas

1. TRLPA §3.02 Classes and voting: 
a. (a) A written partnership agreement may establish classes or groups of one or more limited partners having certain expressed relative rights, powers, and duties, including voting rights, and may provide for the future creation, in the manner provided in the partnership agreement, of additional classes or groups of limited partners having certain relative rights, powers, or duties, including voting rights, expressed either in the partnership agreement or at the time of creation.  The rights, powers, or duties of a class or group may be senior to those of one or more existing classes or groups of limited partners. 
b. (b) A written partnership agreement that grants or makes provision for granting to any of its limited partners a right to vote may contain provisions relating to: (1) notice of the time, place, or purpose of a meeting at which a matter is to be voted on by any limited partners; (2) waiver of a notice; (3) action by consent without a meeting; (4) the establishment of a record date; (5) quorum requirements; (6) voting in person or by proxy; or (7) any other matter relating to the exercise of the right to vote. 
c. (c) Prompt notice of the taking of an action under an agreement that requires less than unanimous written consent of the limited partners and that may be taken without a meeting shall be given to the limited partners who have not consented in writing to the taking of the action. 
d. Limitations on Contractual Expansions of Limited Partners’ Rights

i. Courts have held, without satisfactorily describing the standards by which to judge a limited partner’s activities, that the following did not constitute taking part in the control of the business:

1. Acting as foreman in the employ of the partnership, with the power to purchase parts as necessary without consulting the general partner, but without the power to extend credit without prior approval from the general partner or deal with the partnership account, 

2. Acting as a member of the board of directors of the partnership

3. Acting as sales manager in a new car sales department of the partnership without power to hire or fire, and, with power to order cars only with the general partner’s approval, and, participating in the choice of key employees and giving a certain degree of advice

ii. Before the adoption of the ULPA, a limited partner could not be held liable for partnership obligations if the limited partner participated in the conduct of partnership business.  ULPA §7 was intended to liberalize the law: a limited partner would not become liable as a general partner unless the limited partner participated in the control of the business (as opposed to merely participating generally).

iii. Frigidaire Sales v. Union Properties

1. Limited partners are not liable as general partners simply because they are active officers or directors, or are stockholders of a corporate general partner in a limited partnership.

2. Principles as to whether the corporate entity should be regarded or disregarded:

a. If there is an overt intention to regard or disregard the corporate entity, effect will be given thereto unless so to do will violate a duty owing

b. The overt intention is that of the corporation whose entity is sought to be disregarded or of the person or persons owning its stock and sought to be visited with the consequence of regard or disregard of the corporate entity.

c. The duty owing must be owing to the person seeking to invoke the doctrine, and such duty may arise from common law and equity, contract or statute.

3. No public policy requires a person who contributes to the capital of business, acquires an interest in the profits, and some degree of control over the conduct of the business, to become bound for the obligations of the business; provided creditors have no reason to believe at the time their credits were extended that such person was so bound.

iv. RULPA §303(b) Liability to Third Partners…  Limited Partner participating in the control of business: A limited partner does not participate in the control of the business solely by doing one or more of the following:

1. Being a contractor, agent, or employee of the LP or of a GP, or by being an officer, director, or shareholder of a GP that is a corporation

2. Consulting and advising with respect to the business

3. Acting as surety for the LP

4. Pursing a derivative action in the right of the LP

5. Requesting or attending a meeting of partners

6. Voting on: dissolution, sale, debt, change in nature of the business, admission or removal of an LP or a GP, a transaction involving a conflict of interest, an amendment to the partnership, other matters related to the business.

E. Limited Liability Companies

a. ULLCA §301(a) Agency of members and managers in member-management LLC: (1) Each member is an agent of the LLC for the purpose of its business, and an act of a member, including the signing of an instrument in the company's name, for apparently carrying on in the ordinary course the company's business or business of the kind carried on by the company binds the company, unless the member had no authority to act for the company in the particular matter and the person with whom the member was dealing knew or had notice that the member lacked authority. (2) An act of a member which is not apparently for carrying on in the ordinary course the company's business or business of the kind carried on by the company binds the company only if the act was authorized by the other members.
i. The LLC business form was developed for the purpose of partnerships

b. ULLCA §301(b) Agency of members and managers in manager-management LLC: Subject to subsection (c), in a manager-managed company: (1) A member is not an agent of the company for the purpose of its business solely by reason of being a member. Each manager is an agent of the company for the purpose of its business, and an act of a manager, including the signing of an instrument in the company's name, for apparently carrying on in the ordinary course the company's business or business of the kind carried on by the company binds the company, unless the manager had no authority to act for the company in the particular matter and the person with whom the manager was dealing knew or had notice that the manager lacked authority. (2) An act of a manager which is not apparently for carrying on in the ordinary course the company's business or business of the kind carried on by the company binds the company only if the act was authorized under Section 404.
c. ULLCA §404(c) Management of limited liability company: The only matters of a member or manager-managed company's business requiring the consent of all of the members are: (1) the amendment of the operating agreement under Section 103; (2) the authorization or ratification of acts or transactions under Section 103(b)(2)(ii) which would otherwise violate the duty of loyalty; (3) an amendment to the articles of organization under Section 204; (4) the compromise of an obligation to make a contribution under Section 402(b); (5) the compromise, as among members, of an obligation of a member to make a contribution or return money or other property paid or distributed in violation of this [Act]; (6) the making of interim distributions under Section 405(a), including the redemption of an interest; (7) the admission of a new member; (8) the use of the company's property to redeem an interest subject to a charging order; (9) the consent to dissolve the company under Section 801(b)(2); (10) a waiver of the right to have the company's business wound up and the company terminated under Section 802(b); (11) the consent of members to merge with another entity under Section 904(c)(1); and (12) the sale, lease, exchange, or other disposal of all, or substantially all, of the company's property with or without goodwill.
d. Note: a recent case out of state, the statute said that something could be done by a vote of the members, and a member held enough votes did something by himself, and took the position that a majority of the members consented… the court said that Vote ( Consent and there should have been a meeting

e. Texas

i. Texas LLC statute is not uniform… it’s more a corporate structure

ii. Generally, Texas Board management: act by majority of the members at a meeting where there is a quorum at the meeting

iii. TLLCA §2.11 Limited Liability Company Property: Real or personal property owned or purchased by a limited liability company may be held and owned, and conveyance may be made, in the name of the limited liability company. Instruments and documents providing for the acquisition, mortgage, or disposition of the property of the limited liability company shall be valid and binding upon the company, if they are executed by one or more persons as provided in Article 2.21 of this Act. This section provides a broad authority to manage

1. Texas does not have a default… they want you to designate if member- or manager-managed. (see §3.02)

2. Compare to ULLCA: §101(11) and (12) which says that the default is member-managed.

iv. TLLCA §2.13 Number and Election of Managers
v. TLLCA §2.14 Classification of Managers
vi. TLLCA §2.15 Vacancies
vii. TLLCA §2.17 Interested Managers
viii. TLLCA §2.18 Committees of the Managers
ix. TLLCA §2.19 Place and Notice of Managers' Meetings
x. TLLCA §2.20 Indemnification
xi. TLLCA §2.21 Designation of Officers; Authority and Apparent Authority of Officers, Agents, Managers, and Members
xii. TLLCA §2.22 Records to be Kept; Access to Information
xiii. TLLCA §2.23 Voting, Quorum, and Action 

1. Generally, in Texas the structure of LLC’s is similar to corporations

2. Notice in part D, which things require majority vote

3. You can act without having a meeting if consent is signed by managers or members with the necessary vote to carry the day without a meeting.

xiv. TLLCA §3.02 Articles of Organization: 
xv. TLLCA §4.02 Classes and Voting
xvi. TLLCA §11.01 Professional Limited Liability Companies Authorized; Definitions: 
xvii. TLLCA §11.03 Restrictions on Members, Managers, and Officers: 
xviii. TLLCA §11.04 Rendering of Professional Services:  
f. Delaware LLC §18-402 Management of limited liability company:
i. Default: member management

ii. Voting by profits, not by members (this is not uniform)

Chapter 7: Managerial Discretion and Fiduciary Duties

A. Business Judgment Rule

a. Judgmental immunity: an attorney who acts in good faith and in an honest belief that his advice and acts are well founded and in the best interest of his client is not answerable for a mere error of judgment or for a mistake in a point of law which has not been settled by the court of last resort in his state and on which reasonable doubt may be entertained by well-informed lawyers

i. Judgmental Immunity requires good faith and honest belief.  The good faith is subjective.  Under judgmental immunity, you’re not liable for a mere error of judgment.

1. Standard of care: what a reasonably prudent attorney from your locale would do.

ii. If a client is to meaningfully make a decision, he needs to have the information necessary to assess the risks and benefits of either settling or proceeding to trial.  

iii. A lawyer should exert his best efforts to ensure that decisions of a client are made only after the client has been informed of relevant considerations.

iv. Where there are reasonable alternatives, the lawyer should inform the client that the issue is uncertain, unsettled, or debatable, and allow the client to make the decision.

v. The doctrine of Judgmental Immunity does not apply to an attorney’s failure to inform a client of unsettled legal issues relevant to a settlement.  Whether an attorney is negligent for such a failure is determined by whether the attorney exercised the same skill, knowledge, and diligence as attorneys of ordinary skill and capacity commonly possess and exercise in the performance of all other legal tasks.  At the same time, an attorney’s ultimate recommendation in an area of unsettled law is immune from suit.

b. Given an unsettled legal question and if reasonable lawyers could go the other way, then the lawyer won’t be liable for a mistake in point of law.

c. Texas: no subjective good faith excuse in Texas.  Your defense is what a reasonably prudent practitioner would do

i. There is no subjective good faith excuse for attorney negligence.  A lawyer in Texas is held to the standard of care which would be exercised by a reasonably prudent attorney.

ii. Allowing the attorney to assert his subjective good faith, when the acts he pursues are unreasonable as measured by the reasonably competent practitioner standard, creates too great a burden for wronged clients to overcome.

iii. If an attorney makes a decision which a reasonably prudent attorney could make in the same or similar circumstance, it is not an act of negligence even if the result is undesirable.

iv. An attorney who makes a reasonable decision in the handling of a case may not be held liable if the decision later proves to be imperfect

d. Rest2d §479(1) Paid Agent: Unless otherwise agreed, a paid agent is subject to a duty to the principal to act with standard care and with the skill which is standard in the locality for the kind of work which the agent is employed to perform and, in addition, to exercise any special skill that the agent has.

e. What happens when the fiduciary’s exercise of judgment leads to a loss?  

i. On one hand, no fiduciary has perfect foresight and perfect knowledge; even an ordinarily skillful, competent, and careful fiduciary will make decisions that will seem improper in the harsh glare of hindsight.  No fiduciary should be made into a guarantor or insurer of a favorable result.

ii. On the other hand, if a duty of care is to have any meaningful substantive content, a fiduciary should be held accountable for a failure to act with ordinary skill, competence, and care.

f. Directors are entitled to exercise their honest business judgment on the information before them, and to act within their corporate powers.  That they may be mistaken, that other courses of action might have differing consequences, or that their action might benefit some shareholders more than others present no basis for the superimposition of judicial judgment, so long as it appears that the directors have been acting in good faith.

i. Rationales:

1. Director’s room, rather than the courtroom, is the place to make decisions

2. The court should not be making business decisions for a company

3. The directors have enough things to deal with

g. In actions by stockholders, which assail the acts of their directors or trustees, courts will not interfere unless the powers have been illegally or unconscientiously executed, or unless it be made to appear that the acts were fraudulent or collusive and destructive of the rights of the stockholders.  Mere errors of judgment are not sufficient as grounds for equity interference; for the powers of those entrusted with corporate management are largely discretionary.

h. The question of whether or not a dividend is to be declared or a distribution of some kind should be made is exclusively a matter of business judgment for the board of directors.  Courts will not interfere with such discretion unless it is first made to appear that the directors have acted or are about to act in bad faith and for a dishonest purpose.  It is for the directors to say, acting in good faith of course, when and to what extent dividends shall be declared.

i. Directors can be sued for the neglect of, or failure to perform, or other violation of his duties in the management and disposition of corporate assets committed to his charge.  “Neglect” here is neglect of duties, not misjudgment.

j. The law of corporate fiduciary duties and remedies for violation of those duties are distinct from the aspirational goals of ideal corporate governance practices.  Aspirational ideals of good corporate governance practices for boards of directors that go beyond the minimum legal requirements of the corporation law are highly desirable, often tend to benefit stockholders, sometimes reduce litigation and can usually help directors avoid liability.  But they are not required by the corporation law and do not define standards of liability.

k. As applied in evaluating the decisions of corporate officers or directors, the business judgment rule protects them from liability on account of business judgments made in good faith:

i. Business Judgment Rule:  a director or officer who makes a business judgment in good faith fulfills his duty of care if:

1. He is not interested in the subject of his business judgment

2. He is informed with respect to the subject of his business judgment to the extent he reasonably believes necessary, and

3. He rationally believes that his business judgment is in the best interests of the corporation

l. Delaware: requires (1) gross negligence and (2) an improper primary business purpose

m. Negligence in the management of the affairs of a general partnership or joint venture does not create any right of action against that partner by other members of the partnership.  It is only when there is a breach of trust, such as when one partner or joint venturer holds property or assets belonging to the partnership or venture, and converts such to his own use, would such action lie.  In ordinary management and operation of a general partnership or joint venture there is no liability to the other partners or joint venturers for the negligence in the management or operation of the affairs of the enterprise.

n. Management of the business necessarily includes decisions regarding the management of profits, unless the parties have specified otherwise in the limited partnership agreement

o. A limited partner’s position is analogous to that of a corporate shareholder, whose role is that of an investor with limited liability, and with no voice in the operation of the enterprise.  A general partner’s relationship to the limited partners is analogous to the relationship of a corporate board of directors to the corporate shareholders; the general partner functions as a fiduciary with a duty of good faith and fair dealing.  Like the corporate director’s fiduciary responsibility to the shareholders for the declaration of dividends, the general partner’s duty to the limited partners in the distribution of profit is discharged by decisions made in good faith that reflect legitimate business concerns.

p. Shareholders of a public corporation who disagree with a board of directors’ management have two remedies: they can elect different directors, or they can sell their shares

q. RUPA §404 General Standards of Partner's Conduct: 
i. (a) The only fiduciary duties a partner owes to the partnership and the other partners are the duty of loyalty and the duty of care set forth in subsections (b) and (c). 
ii. (b) A partner's duty of loyalty to the partnership and the other partners is limited to the following: 
1. To account to the partnership and hold as trustee for it any property, profit, or benefit derived by the partner in the conduct and winding up of the partnership business or derived from a use by the partner of partnership property, including the appropriation of a partnership opportunity; 
2. To refrain from dealing with the partnership in the conduct or winding up of the partnership business as or on behalf of a party having an interest adverse to the partnership; and 
3. To refrain from competing with the partnership in the conduct of the partnership business before the dissolution of the partnership. 
iii. (c) A partner's duty of care to the partnership and the other partners in the conduct and winding up of the partnership business is limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law. 
iv. This is a Gross negligence approach

r. Texas

i. TRPA 1.03 Effect of Partnership Agreement; Nonwaivable and Variable Provisions
ii. TRPA 4.04(a)(2), (c), (d) General Standards of Partner's Conduct
B. Duty of Loyalty

a. Starr v. International Realty

i. Where one partner on purchases which he has made on behalf of the partnership withholds a secret discount, the entire amount of the discount must be accounted for.

ii. The partner receiving secret commissions on the partnership transactions must account for the whole amount of the commissions so received even though he may have been assisted in the deal by a third person, to whom he paid a part of such commissions.

b. UPA §21(1) Partner Accountable as a Fiduciary: Every partner must account to the partnership for any benefit, and hold as trustee for it any profits derived by him without the consent of the other partners from any transaction connected with the formation, conduct, or liquidation of the partnership or from any use by him of its property.
c. TRPA art 6132b-4.04(a)(1), (b), (e), (f) General Standards of Partner's Conduct
d. Is there a cause of action against the general partner for breach of fiduciary duty?  Would allowing this lawsuit mean that general partners can’t manage?

e. What is the standard of review of the fiduciary duties?  

i. The business judgment rule (which gives the ( the burden to prove there was self dealing, or informed deliberate actions, which probably includes gross negligence, or that there was bad faith)?  Under the business judgment rule, (’s claim is valid.

1. Here there is no self-dealing, because distributions affect each partner equally; there are deliberate acts; is there bad faith?

ii. There are three things that are badges of bad faith:

1. A transaction without a legitimate business purpose

2. The transaction had an improper primary purpose

3. The transaction was waste or fraud

iii. Fairness is the standard of review for self-dealing transactions.  One of the ways you show fairness is fairness in dealing and fairness in price.

f. In any fiduciary relationship, the burden of proof shifts to the fiduciary to show by clear and convincing evidence that a transaction is equitable and just.

g. Where there is a question of breach of a fiduciary duty of a managing partner, all doubts will be resolved against him, and the managing partner has the burden of proving his innocence

h. The general partner’s duty to the limited partners in the distribution of profit is discharged by decisions made in good faith that reflect legitimate business concerns

i. Rest2d §13, comment a: The agreement on behalf of a principal causes the agent to be a fiduciary, that is, a person having a duty, created by his undertaking, to act primarily for the benefit of another in matters connected with his undertaking.

j. Problem 7.5

i. The LLC contract included a section which said you could participate in other companies, even competing ones

ii. Arguments

1. How should that contract provision be interpreted?

a. Ohio court said that the provision was not ambiguous and should be interpreted to allow members of the LLC to compete against the LLC

2. Was there a waiver of 

3. Were their other fiduciary duties that would keep him from acting this way?

k. ULLCA §101(10) Manager: a person, whether or not a member of a manager-managed company, who is vested with authority under §301

l. ULLCA §103(b)

i. The comment says that under (b)(2) and (b)(4), an irreducible core of fiduciary responsibilities survive any contrary provision in the operating agreement.

m. ULLCA §409

i. Especially (b)(3)

ii. §(b)(1) “Business Opportunity Doctrine”: certain business opportunities are treated as belonging to the beneficiary.  As the property of the beneficiary, the fiduciary’s duty of loyalty prohibits the fiduciary from misappropriating such business opportunities.  This doctrine lets the fiduciary to take the business opportunity when the beneficiary has declined to pursue it.

n. Delaware LLC §302 Classes and Voting (Members)

o. Delaware LLC §404 Classes and Voting (Managers)

p. Delaware LLC §1101

q. Converting the partnership to a real estate investment trust is subject to the fairness standard of review.

r. Unless limited by the partnership agreement, the general partner has the fiduciary duty to manage the partnership in its interest and in the interests of the limited partners.  This shows a marriage of common law fiduciary duties to contract theory when it comes to considering actions undertaken in the limited partnership context

s. A claim of breach of fiduciary duty must be analyzed first in terms of the operative governing instrument—the partnership agreement—and only where that document is silent or ambiguous, or where principles of equity are implicated, will a Court begin to look for guidance from the statutory default rules, traditional notions of fiduciary duties, or other extrinsic evidence

t. The court does not apply the fiduciary duty here because the partnership agreement says that to merge, there must be limited partners’ consent.  

u. You must make full disclosure to get consent.

v. Fiduciary duties include full disclosure.  One must act fairly to get consent… which means full disclosure.

w. To what extent should fiduciaries be allowed to contract around fiduciary duties?

i. Traditional Approach: fiduciary duties are mandatory, and simply by being a partner, one owes the other partners and the partnership certain duties.  Except for narrow and specific waivers following full disclosure, those status-based fiduciary duties are not amendable by the parties.

ii. Hypothetical Bargain Approach:  business relationships and entities are contractual.  Fiduciary duties can be characterized as a hypothetical bargain—that is, contract terms the parties themselves would have agreed to in the absence of transaction costs.  Applying the hypothetical bargain approach to fiduciary duties suggests that these duties are waivable.
x. So can you contract out of fiduciary duties?

i. Sonet I: fiduciary duties could be contracted out of in cases where the LP’s were going to vote

1. Trial court

ii. Sonet II: Cannot contract out of duty, because when seeking the LP’s vote, there is a fiduciary duty to give full disclosure to the LP’s

1. Trial court

iii. Gotham (Sonet notes from website) court: you can restrict but not eliminate them; but this case only dealt with contractual fiduciary duties.  

1. But if you have to contract into these duties, why can’t you contract out of them?

2. Supreme Court

iv. ULLCA §103(b) says no.

y. Fairness is part of the fiduciary duty

z. Fairness Test (( has burden of proof)

i. Arms length Dealing?  (look at how the agreement came about)

ii. Fair price?  (FMV: how much a third party would pay at arm’s length transaction with no coercion)

aa. What remedies are available for breach of fiduciary duty?  All common law remedies that would be available for breach of fiduciary duties… unless the contract specifically limited the remedies available.

Chapter 8: Firm’s Accountability for Notification to and Knowledge of the Agent

A. General Rules

a. Knowledge

i. The knowledge of an employee may be imputed to an employer under an employee dishonesty insurance policy if the employee holds a position of management or control in the exercise of which a duty to report known dishonesty of a fellow employee can be found to exist either explicitly or by fair inference from a course of conduct.

ii. Rest2d §272: A principal is affected by the knowledge of an agent either (i) when the knowledge concerns a matter within the scope of the agent’s power to bind the principal or (ii) when the agent has a duty to give the principal that information.

iii. Rest2d §273: A principal will not be affected by an agent’s knowledge concerning a matter outside the scope of the agent’s actual authority, but within the agent’s apparent authority, unless a third person has relied on the agent’s apparent authority.

iv. Rest2d §381, cmt a: An agent has a duty to inform the principal of information learned by the agent that relates to the matters entrusted to the agent by the principal: an agent may have a duty to act upon, or to communicate to his principal information which the agent has received, although not specifically instructed to do so.  The duty exists if the agent has notice of facts which, in view of the agent’s relations with the principal, the agent should know may affect the desires of the agent’s principal as to the agent’s own conduct or the conduct of the principal or of another agent.  This duty is inferred from the agent’s position, just as authority is inferred.  The extent of the duty depends upon the kind of work entrusted to the agent, the agent’s previous relations with the principal, and all the facts of the situation.

v. Rest2d §9, cmt c: Knowledge of a fact is limited to actual conscious awareness of it.

vi. Rest2d §9(1): Persons have notice of a fact when they know it, have reason to know it, should know it, or have been notified of it.

vii. Rest2d §9(3): The rules regarding attributing to the principal an agent’s knowledge also apply to the attribution of notice

viii. Rest2d §268, cmt d: If the state of mind of a principal in a transaction is a factor, a notification by a third person giving information to an agent who does not communicate it to the principal does not operate with like effect as a similar notification given to the principal.

ix. Rest2d §275, cmt b: In many situations, in order for one to be responsible, it is necessary that the act should be done with knowledge in a subjective sense, and it is not sufficient that one has means of information.

x. A principal will not necessarily be held responsible for an agent’s knowledge for all purposes.

xi. Knowledge and Notice

1. UPA §3

2. RUPA §102(f)

3. Re-RULPA §103

4. ULLCA §102

b. Notification

i. Timing

1. Knowledge

a. P is responsible only after reasonable time to communicate to the P and P has had reasonable time to act on the info… not when A learned

b. If organizational P, reasonable time to communicate includes time to go from agent 1 to P and then from P to agent 2.  Assuming agent 1 has knowledge and agent 2 is about to act.  We consider also if the organization has reasonable procedures and reasonable diligence in following procedures.

2. Notification

a. Legal act to bind.  

b. Does communication with A bind the principal? This assumes the A is authorized or apparently authorized.

c. P is bound at the time the notification was communicated to the agent

d. If some response from   P is required, P is allowed reasonable time to act

e. Ex: K says repaint after renewal of lease

i. Renewal is effective when A got communication from tenant

ii. P has time to set up painting services

ii. A notification given to an agent is notice to the principal if it is given to an agent authorized to receive it or to an agent apparently authorized to receive it.

iii. Knowledge and Notice vs. Notification

1. Knowledge and Notice involve responsibility for awareness of information

2. Notification is a formal act intended in itself to determine the rights of the parties, regardless of the degree of knowledge of the recipient

iv. Question of the effectiveness of a notification to an agent: Did the notification bind the principal?

v. Rest2d §268: Notification to an agent is notification to the principal if the agent was actually or apparently authorized to receive the notification.

vi. Rest2d §273: Knowledge that is only within an agent’s apparent authority will not be attributed to the principal unless a third party relied on the appearance of authority.

vii. Rest2d §283: The question of the effect of notification, knowledge, and notice is not limited to principals and agents.  A master will be affected by notification to, or knowledge or notice of, a servant so long as the servant had a duty to act on or communicate the information or notification as a part of the servant’s employment or apparent employment.

B. Time from which Notification or Knowledge Affects Principal

a. Rest2d §213 Principal Negligent or Reckless: A person conducting an activity through servants or other agents is subject to liability for harm resulting from his conduct if he is negligent or reckless: 
i. (a) In giving improper or ambiguous orders of in failing to make proper regulations; or 
ii. (b) In the employment of improper persons or instrumentalities in work involving risk of harm to others: 
iii. (c) In the supervision of the activity; or 
iv. (d) In permitting, or failing to prevent, negligent or other tortious conduct by persons, whether or not his servants or agents, upon premises or with instrumentalities under his control.
b. Rest2d §213, cmt d: An employee must have some antecedent reason to believe that the employee presents an undue risk of harm to others because of his vicious nature

c. Rest2d §278: Before a principal may be charged with an agent’s knowledge or notice, the agent must have had both a reasonable time to communicate the information to the principal, and the principal must have had a reasonable opportunity to act on it.

d. UCC §1-207(27): Notice, knowledge or a notice or notification received by an organization is effective for a particular transaction from the time when it is brought to the attention of the individual conducting that transaction, and in any event from the time when it would have been brought to his attention if the organization had exercised due diligence. An organization exercises due diligence if it maintains reasonable routines for communicating significant information to the person conducting the transaction and there is reasonable compliance with the routines. Due diligence does not require an individual acting for the organization to communicate information unless such communication is part of his regular duties or unless he has reason to know of the transaction and that the transaction would be materially affected by the information.
e. Rest2d §270: Because notification is a legal act intended to be effective in and of itself, notification to an authorized or apparently authorized agent is effective immediately.  As to the informational aspects of a notification, notice is also effective immediately.  However where the principal is required to act on account of the notification, the principal is allowed reasonable time for the agent to communicate the fact of notification, as well as reasonable time to act on the notification.

C. Adverse Agents

a. General Rule: Principal’s rights are not affected by knowledge of adverse agent

b. Rationale: agent’s interests conflict with principal’s so agent won’t tell principal what he needs to know

c. There are several definitions of adverse agent

i. Agent tried to defraud principal and third party

ii. Rest2d §282’s

iii. Agent’s relations to the subject matter are so adverse as to practically destroy the relationship

d. Doctrine of Adverse Domination: corporations only act through their officers and directors, and those officers and directors cannot be expected to sue themselves or to initiate any action contrary to their own interests

i. Rationale: it is impossible for the corporation to bring the action while it is controlled by culpable officers and directors

ii. Two versions of the Doctrine

1. Disinterested Majority: If board of directors is sufficiently dominated by adverse directors, the corporation is not treated as having known

a. What is sufficiently dominated? 

i. Majority view: a majority of directors are adverse

ii. Minority view: the entire board is adverse… if one innocent guy knows, the entire corporation knows

b. A plaintiff benefits from a presumption that the cause of action does not accrue or the statute of limitations does not run so long as the culpable directors remain the majority

c. Defendant can rebut that presumption with evidence that someone other than the wrongdoing directors had knowledge of the basis for the cause of action, combined with the ability and the motivation to bring an action.

2. Single Disinterested Director: if there is one director with knowledge in a board of directors and that director is adverse, P is not responsible
a. Statutes of limitations are tolled only so long as there is no director with knowledge of facts giving rise to possible liability who could have induced the corporation to bring an action.  

b. Plaintiff has the burden of showing that the culpable directors had full, complete, and exclusive control of the corporation, and must negate the possibility that an informed director could have induced the corporation to sue.

iii. Minority View: Doctrine not recognized because it is inconsistent with applicable state law tolling doctrines and policies strictly construing statutes of limitations.

iv. Adverse Interest Exception: a corporation is charged with knowledge of what its agent knows, unless the agent’s relations to the subject matter are so adverse as to practically destroy the relationship, as when the agent is acting in his own interest and adversely to that of his principal, or is secretly engaged in attempting to accomplish a fraud which would be defeated by a disclosure to his principal.

1. The subject matter to be considered when evaluating the degree of the director’s adverse interest is the decision whether to make a claim, not the underlying acts that gave rise to that claim.

v. Rest2d §279: The principal is not affected by the knowledge of an agent as to matters involved in a transaction in which the agent deals with the principal as an adverse party

vi. Knowledge of the wrongdoing directors or officers of facts that would give rise to legal liability to the corporation on the part of those directors or officers will not be imputed to the corporation so long as those directors or officers control the corporation.

e. As a general rule, shareholders must defer to the power of the board of directors to bring a derivative suit, by demanding that the board bring suit on the corporation’s behalf.  Derivative suits are permitted only where the board of directors is incapable of discharging its responsibility to manage the suit.

f. Revised Model Business Corporation Act (RMBCA) §7.42: Unless the corporation is threatened with irreparable harm, shareholders must demand that the board act and wait 90 days before bringing a derivative suit

g. RMBCA §7.44: Whether the shareholder may thereafter bring suit depends on whether an independent, disinterested, body (majority of the board, committee, or a court-appointed panel) decided, after a reasonable investigation, that a suit was not in the best interest of the corporation.

h. Rest2d §271: The adverse agent is another context in which the rules regarding notification differ from those regarding knowledge and notice.  Notification by a third person given to an agent acting adversely to the principal is effective unless the third person has notice the agent is acting adversely.  

i. Presumably the basis for the different in treatment is that, in the case of notification, the third person is reasonably relying on the authority or apparent authority of the agent to act for the principal in receiving the notification.

Notification vs. Knowledge

	
	Notification
	Knowledge

	Defined
	An act calculated to give information to another that affects the legal relationship between the parties
	Subjective awareness of a particular fact or condition

	Authority Required for Imputation
	Principal will be charged with notification given to agent if agent had any type of authority in the transaction to receive notification.
	Principal will be charged with agent’s knowledge only if agent had actual authority in the transaction to affect principal’s rights.

	Duration
	Continues indefinitely—does not become ineffective because of the passage of time.
	May become ineffective because of the passage of time.

	Effect of Adverse Agent
	Notification still imputed to principal unless third party knew agent was acting adversely.
	Knowledge not imputed to principal because agent was acting outside the scope of actual authority.


Chapter 9: Ratification of Unauthorized Transactions

A. The doctrine of ratification arises out of the risk of unintended dealings inherent in the use of agents in the marketplace.  Even where an agent dealing with a third party has acted outside the scope of the agent’s power to bind the principal, the principal may nevertheless be bound if the principal ratifies the agent’s act.

B. Affirmance

a. Marital status cannot in and of itself prove the agency relationship.  The fact that one spouse tends more to business matters than the other does not, absent other evidence of agreement or authorization, constitute the delegation of power as to an agent.

b. No implied or apparent authority to act on behalf of spouse just because married

c. Rest2d §82: 

i. Definition: Ratification is defined as the affirmance by a principal of a prior act which did not bind P but which was done ore professedly done on his account.  

1. Professedly done: the A said he was acting on behalf of P

ii. Ratification requires acceptance of the results of the act with an intent to ratify, and with full knowledge of all the material circumstances.  

iii. The ratification relates back to the time of the actual act.

d. Rest2d §98: Before the receipt of benefits may constitute ratification, the other requisites for ratification must first be present.  Thus if the original transaction was not purported to be done on account of the principal, the fact that the principal receives its proceeds does not make him a party to it.

e. Rest2d §85 and 87: A person (the ratifier) only has the right to ratify the act of another (the actor) where (i) the actor purported to act as an agent, and (ii) the actor either identified the ratifier as the principal or intended to act on account of the ratifier.

i. Ratification is not available if there is an undisclosed P

f. Rest2d §104:  Despite these limitations on the power to ratify an unauthorized transaction, nothing prevents the would-be ratifier from entering into a separate, new contract with the third party.

g. How you affirm something: Rest2d §83: a principal may affirm a transaction either by electing to be bound or by conduct.  For an implied affirmance by conduct, the conduct must be such that it can only be justified if the principal is electing to affirm the transaction

h. Actual affirmance: “I affirm the contract”

i. Implied affirmance: conduct that shows affirmance… accepting benefits of the K.  See Rest2d §98.

j. One type of conduct constituting an affirmance is the knowing acceptance by the principal of benefits of the transaction.

k. Rest2d §98: For acceptance of benefits to constitute affirmance, the principal must have no claim to the accepted benefits other than through or under the transaction in question

l. Rest2d §91 Knowledge of Principal at Time of Affirmance:  (Avoiding affirmance)

i. (1) If, at the time of affirmance, the purported principal is ignorant of material facts involved in the original transaction, and is unaware of his ignorance, he can thereafter avoid the effect of the affirmance. 
ii. (2) Material facts are those which substantially affect the existence or extent of the obligations involved in the transaction, as distinguished from those which affect the values or inducements involved in the transaction.  

iii. §91 restated: If the ratifier does not have actual knowledge of material facts, but only reason to know them, then the ratifier may avoid the affirmance.

iv. The law is clear that for ratification of an unauthorized act to occur so as to bind the principal he must have actual knowledge of the material facts being adopted at the time affirmance occurs.  Absent such knowledge, an affirmance may be avoided upon the principal’s learning the material facts.

v. The general rules holding a principal accountable for the knowledge of an agent apply in a ratification context to prevent the ratifier from avoiding the affirmance.  

vi. Ex: A enters into unauthorized K with 3rd party; P affirms.  But there was a material fact A didn’t tell P.  Is P responsible for what A knew?  No.  If there is a 2nd agent that knows, P may be responsible.

m. In order to ratify, a principal must have been able to undertake the transaction both at the earlier time when the agent acted and at the later time of the act of ratification.  In addition, a principal cannot ratify a transaction which the principal does not have the authority to enter at the time of the attempted ratification.

i. This is also important to the inquiry of whether ratification is possible

n. Ratification of prior unauthorized acts can form the basis for a claim of apparent authority.

i. Suppose an agent enters into an unauthorized transaction which the principal ratifies without indicating to the third party that the agent had acted without authority.  Suppose further that the same third party again deals with the agent, and the agent again exceeds authority in a similar fashion.  The principal may be bound to the second contract on the basis of the apparent authority created by the manifestation to the third party that the agent had authority to deal.

o. Rest2d §91, cmt e, illustration 15: Purporting to represent P but without authority, A leases P's farm to T for five years, a not unusual term. A writes to P, informing him of all the terms except the duration of the lease. P replies: "Send me the rent." There is ratification of all the terms and P cannot avoid the obligations of the lease.
C. Knowledge of Agents

a. As a general rule, the knowledge of an agent acting within the scope of his authority is chargeable to the principal, regardless of whether that knowledge is actually communicated

b. Rest2d §94, cmt a: In certain circumstances it is possible for silence to be construed as an affirmance resulting in ratification.

c. Affirmance alone will not necessarily bind a principal who acts upon incomplete or inaccurate information.

d. Rest2d §280: The principal will not be charged with an agent’s knowledge of facts relating to the agent’s own unauthorized acts. STRESSED FOR EXAM!!!
e. An agent acting in an unauthorized manner means the agent breached fiduciary duty

f. Ratification by P waives fiduciary duty, i.e. the agent is exonerated of his breach

g. HYPO: Agent acts without authority and enters into lease with third party for  years.  A tells P about lease, but not about the 5 years.  Length of term is a material fact, so he could get out of it… but shouldn’t P have inquired as to the length?  P assumed the risk as to standard terms.  (Rosin said)

h. UPA §12… what are the TRPA and RUPA equivalents?

Approach to Ratification
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Chapter 13: Ownership of the Firm

A. For this chapter, focus on how UPA, RUPA, TRPA compare

B. Ownership of the firm vs. Ownership of the Assets

a. TRPA 1.01(13), 2.04, 5.01, 5.02
b. TX Art. 6132b §1.01(13) – partnership interest is not the right to manage, a partnership interest is to share in profits and losses and the right to receive distributions.  §2.04 – partnership property is not the property of individual partners.  §5.01 – a partner’s interest in the partnership is not transferable.  §5.02 – partnership interest is personalty.

c. Can’t transfer your rights to specific partnership property.  

d. Rights in all of the partnership property is called:  interest in partnership

e. Construes this as an assignment of an interest in the partnership, but not an interest in the assets—so this assigns all your claims.  

f. UPA, RUPA, and TRPA treat specific partnership property the same way

g. UPA and RUPA are equivalent for transfers of interests too

h. UPA says “interest in the partnership”; RUPA says “transferable interest in the partnership”

i. UPA

i. UPA §8

ii. UPA §17

iii. UPA §24

iv. UPA §25

1. (1) says what your rights are

2. (2)(c) says specific partnership property is not subject to attachment or execution, except on a claim against the partnership

3. Tenancy in Partnership: this is not co-tenant, joint tenants, etc… so what is it?  §25(2) lists the attributes of a T-in-P.

4. (2)(a) right to possess for partnership purposes only

5. (2)(b) right to specific partnership property is not separately assignable

6. (2)(d): when a partner dies, this property goes to surviving partners

7. (2)(e): no marital rights in specific partnership property

v. UPA §26

vi. UPA §27 says what happens when you assign your intrest

vii. Profits and surplus are not defined

1. Surplus: property that’s not needed for partnership purposes

2. When would you not need it?  Dissolution

viii. What is a beneficial interest?  Define and put on page 7 of statute book!!!!!!

ix. UPA §8 defines partnership property

x. UPA §18 = RUPA §401

xi. UPA §25(2) = RUPA §502

j. RUPA

i. RUPA §101(3) 

ii. RUPA §101(9)

iii. RUPA §101(10)

iv. RUPA §203

v. RUPA §204

vi. RUPA §501

vii. RUPA §502

k. Texas

i. Texas says that specific partnership property is always separate property

ii. TRPA 2.04 is phrased differently than RUPA §203 but says the exact same thing

Approach to Determining Whether Property is Partnership Property 

Under the RUPA
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Comparison of a Partner’s Property Rights 

(generally same under UPA, RUPA, TRPA)

	In specific partnership property
	In partnership interest

	· A partner has an equal right with co-partners to possess partnership property for partnership purposes

· An individual partner has no right to assign partnership property

· A partner’s individual creditor may not attach partnership property

· A partner’s right in partnership property is not subject to family allowance
	· A partner has a right to share in the partnership’s profits and surplus

· A partner has a right to assign her partnership interest

· A partner’s individual creditor may obtain a charging order against the partner’s interest in the partnership

· A partner’s interest in the partnership is subject to family allowance.


C. Distributions on liquidation

a. TRPA 1.01(2), 1.01(5), 4.01(a)-(b), 8.06

b. RUPA §401(b)

c. UPA §40(b)

d. Note of Firm Financial Statements

i. When a firm liquidates, it must settle its accounts and distribute its assets.  It converts its assets into cash and uses the cash to pay its creditors.  The firm then distributes whatever is left among its owners according to their rights.

ii. 2 types of financial statements

1. Balance Sheet

2. Statement of Income

iii. Balance Sheet

1. Sets out the financial condition of a firm ON A SPECIFIC DATE

2. Shows assets and equities

3. Shows how the firm’s assets would be distributed if the firm were liquidated on that date

4. Equities: legal or equitable claims against the firm’s assets

a. Two types

i. Liabilities

ii. Owners’ Equity

b. Liabilities are amounts owed to creditors of the firm

c. Total liabilities is the aggregate amount that would be necessary to repay the firm’s obligations to its creditors if the firm were liquidated as of the date of the balance sheet

d. Owner’s equity represents the portion of the firm assets that would not be required to repay creditors, and is thus available for distribtution to the firm’s owners

5. Equations:  
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6. Balance sheets are often presented in side by side columns

a. Left column: firm assets

b. Right column: liabilities and owner’s equity

c. The two columns must be total the same

d. 


e. On liquidation, partners with net credits in their accounts are entitled to distributions, while those with net charges must make additional contributions

iv. Capital Account: a partner’s account with the partnership

1. Includes both claims for contribution of capital and claims for profits

v. Statements of Income

1. Shows the result of a firm’s operations over a specific period of time

2. Equation: Income = Revenues – Expenses 

3. The words “earnings” or “profits” are used instead of “income” sometimes.

4. Where a firm’s revenues in a period exceed its expenses in that period, the firm has positive income.

5. Where a period’s expenses exceed its revenues, the firm has negative income—it has incurred a loss for that period.

vi. Ex:  Suppose a firm begins a period with Owner’s Equity of $100,000, and has income of $100,000 during that period.  

1. An income of $100,000 means that the firm’s receipts of assets (revenues) exceed its expenditures of assets (expenses) by $100,000.  

a. Remember: Income = Revenues – Expenses

2. That is, the firm’s total assets increased by $100,000.  

3. All other things being equal, we would expect that Owner’s Equity at the end of the period would increase by the same amount.

a. Remember: Owner’s Equity = Total Assets – Total Liabilities

e. TRPA 3.08

D. Interim Distributions

a. Delaware and Texas have the same approach as ULLCA for voting about distributions

b. Delaware, Texas, and ULLCA are different on distributions (dividing up).

c. ULLCA

i. ULLCA §404(a)

ii. ULLCA §404(c)

iii. ULLCA §405(a)

iv. ULLCA §406

v. ULLCA §407

d. Texas

i. TLLCA §§ 2.12, 2.23, 5.02-1, 5.03, 5.04, 5.09

e. Delaware

i. Del LLC §§ 18-402, 504, 505, 503, 607

f. Brooke v. Mt. Hood Meadows: Can the LP’s compel the GP to distribute all profits?

i. Does the partnership agreement say that the LP’s can mandate distributions?  The agreement says that they’re entitled to profits.  What does that mean?  It means that they can have the profits allocated to them, but they don’t have to be actually paid out to them.  The LP’s own profits, but they may not be able to get to them all when they want.  The agreement does not say they’re entitled to distributions, just to allocations.  That’s an accounting matter.

ii. Same result under ULPA §15?  The ULPA says “may” receive, not “shall” receive.  But it also says “after such payment is made.”  What does that refer to?  The share of the profits.  So you could argue that the “such” clause shows that the profits need to be distributed.

iii. What if this were under UPA §18(a)?  The partners would share equally in the profits.

iv. The court says that LPs don’t have, by default under the statute, a contractual right to demand payments of 100% of the profits.  Because it’s a management decision that the general partners make.  The GPs have discretion, but that discretion is still subject to fiduciary duties.  It’s not self-dealing when a GP decides to not distribute all profits… so good faith is not the inquiry… the business judgment rule is.

v. RUPA

1. RUPA §401(a)

vi. ULPA

1. ULPA §2

2. ULPA §7

3. ULPA §10(2)

4. ULPA §15

vii. RULPA

1. RULPA §503 

2. RULPA §504 

3. RULPA §601

E. Rights of Assignees and Creditors

a. Assignments

i. UPA §27

ii. RUPA §801(6)

iii. TRPA 5.03, 5.04

iv. Problem 13.7

1. Can you assign interests or profits?  You cannot assign rights in specific property.  You can assign your interests in the partnership. See UPA §26.  See RUPA §503(1).

2. What’s the effect of dissolution?  Does it dissolve the partnership?  No.

3. Is the assignee now a partner?  No, they’re just the transferee of the interest of the partner.  The only way you can become a partner is with consent of all the partners (UPA §18(a)), unless the agreement says otherwise.  Having an interest does not mean that the assignee can participate in management decisions; only partners can.  Under the UPA and the RUPA, an assignee doesn’t have a right to anything.   An assignee doesn’t have the right to inspect books.  Texas allows the assignee the right to inspect books and records… nonuniform!

4. So why would someone want to be a transferee?  Because you’re entitled to the profits the transferor would have been entitled to.

5. You have another right, express under RUPA §503; UPA §27 doesn’t say it; §28(2) says it; and 801(6) of the RUPA says a transferor may have a qualified right to go to court an ask for a judicial determination that is equitable to wind up the partnership needs.

6. Suppose the partners decide they had been distributing money, but they don’t want to anymore.  Can the assignee sue the partners, not to force distributions, but can they sue for breach of fiduciary duty?  Yes, if the partners made the decision in bad faith and not for a legitimate business purpose.

v. You owe no fiduciary duties at all in connection with an assignee

b. Charging Orders (and enforcing judgments)

i. UPA §28

ii. RUPA §504

iii. RUPA §503

iv. Lingo: under UPA… interest in partnership; RUPA… transferable interest in partnership; TX… partnership interest

v. Charging order is in some jurisdictions the exclusive remedy to get at an individual partner

vi. Texas: charging orders deleted from TRPA

vii. We know Connie can’t get partnership property

viii. Connie can’t get at Paula’s right to partnership property

ix. Connie can’t get at Paula’s right to manage

x. Connie CAN get to interest in partnership… how would she do that?

1. Get a charging order

2. How to get a charging order: 

a. You have to be a judgment creditor (so if you’re a general creditor, you have to get a judgment)

b. Gotta get a court order

3. Then what?  Court can appoints receiver to get the distributions… and the receiver will receive the partner’s interest until the lien is paid off.

4. What’s a charge: a lien on the debtor’s transferable interest in the partnership

a. So what does the lien get you?  It means the court can foreclose on the debtor’s interest.

b. What does “debtor’s interest” mean?  Under UPA: Profits and surplus.  Under RUPA: Share of Distributions.

5. What happens if the court doesn’t appoint a receiver?  You’d have to notify the partnership that the partner’s interest in the partnership is to be charged and direct them until further notice, into the registry of the court, the interest due to the partners.  The court will pay off the lien, and when it’s paid off, the partnership will be notified that they can stop paying.

6. Why use a receiver at all?  So that there’s a better record of funds received.  But there’s a record if the court registry receives the funds.

7. What happens after the debt is paid?  The charging order will be lifted and the partner is entitled to his distributions again.

8. What happens when the interest is foreclosed upon?  The interest gets sold to a buyer, which means the money goes to the receiver who gives it to the judgment creditor to pay off the judgment.

a. What happens if there’s a balance due on the judgment?  Who cares… it’s of no concern of partnership law… that’s creditor law.

b. What happens if there’s left over?  It goes to the debtor-partner.

c. How do you do a sale?  Just like you would any other judicial sale.

d. When the debt is gone, where do the distributions go?  The transferee (purchaser) of the interest.

e. Is the transferee now a partner?  No.

f. Is the debtor-partner still a partner?  Yes.  He retains his rights as normal, except to his interest in the partnership.

g. What rights does the transferee have?  The right to the distribution, if as and when they come.  RUPA §503.  But in Texas you also get the right to inspect the books.

9. The debtor doesn’t have to necessarily sell 100% of his interest… if his interest is worth substantially more than the debt.

10. The court doesn’t HAVE to order foreclosure.

xi. A charging order is the statutory means by which a judgment creditor may reach the partnership interest of a judgment debtor

xii. Common law procedures for collection: partnership property would be seized under writs of execution, the debtor partner’s interest in the partnership would be sold subject to the payment of partnership debts and prior claims of the partnership against the debtor partner, and the sale of the debtor partner’s interest would result in compulsory dissolution and winding up of the partnership

xiii. Two collection methods

1. Diversion of the debtor partner’s profits to the judgment creditor

2. The ultimate transfer of the debtor partner’s interest (to be used if the first option didn’t work)

xiv. ULLCA §101(5) and (6)

xv. RUPA §101(3)

xvi. Conn LLC §34-171

xvii. Conn UPA §34-66(1)

c. Right to Dissolution

i. UPA

1. UPA §32

a. Equivalent to RUPA §503(b)

2. UPA §6(2)
3. UPA §331(2)
ii. RUPA

1. RUPA §801(6)

2. RUPA §806

3. RUPA §101(8)

4. RUPA §601

5. RUPA §603

6. RUPA §801

7. RUPA §701

iii. ULPA

1. ULPA §10(2), 16(2), 16(3), 19(3), 22, 9(1), 6(2)

iv. RULPA

1. RULPA §1105
2. RULPA §802
3. RULPA §602-04, 702-704, 902, 101(8), 101(10), 402-04, 

v. Texas

1. TRPA 7.01(n)-(s)

a. Redeem = buy out

2. TRPA 8.01 does not contemplate judicial sale

3. TRPA 5.03(c) = RUPA §801(b)(2)

vi. In effect, the charging order leaves the partnership intact but diverts to the judgment creditor the stream of profits that would otherwise flow to the debtor partner
Methods of Terminating Agent’s Authority

	Actual Authority
	Apparent Authority

	· Expiration of agency term

· Accomplishment of agency purpose

· Destruction of subject matter or change of circumstances affecting value

· Death or incapacity of principal or agent (except agencies coupled with an interest and durable powers of attorney)

· By agreement or by act of one or both parties
	· Notification of termination to third parties

· Parties with whom agent dealt usually must receive personal or individual notice

· If apparent authority was created by public representation, public notice is generally required

· If principal gave agent a written authority, principal must reclaim the writing or notify all parties with whom agent may deal.  If the writing was recorded, the principal must record revocation.

· Death or incapacity of principal or agent


Chapter 14: Dissociation of Non-Owners

A. Voluntary Terminations

a. An agent can quit at any time for any reason

b. A principal can fire an agent at any time for any reason

c. Notice that the Rest3d is non-uniform and so on test, unless it says to do so, use Rest2d, uniform rules, and common law rules

d. Problem 14.1 

i. Does the former agent still have power to bind principal even if he no longer has actual authority?

ii. Under what circumstances does the authority as with third parties stop?

e. Lingering apparent authority: 

i. An appearance of lingering authority

ii. Sometimes continues power to bind, but only in limited circumstances

iii. Rest 3d §3.11(2): apparent authority terminates when third party no longer can reasonably believe that the agent is authorized (i.e. that principal consents to be bound by the action)

1. Shitty rule because it’s not a very good basic principal

2. “Reasonable belief” = ?????

f. Do all agents have lingering apparent authority?

i. Under Rest 2d… general agent vs. special agent is relevant  (know the difference between general and special agents)

ii. Rest2d §132 Test: where the agent has not been held out as a general agent, the agent generally has no lingering apparent authority.  A special agent will have lingering apparent authority only where (a) the principal has specially accredited the agent to the third person, (b) the principal has notice that the agent has begun to deal with the third person, OR (c) the principal has entrusted the agent with an indicia of authority.

g. Two types of termination

i. Terminations by voluntary act

1. “You’re fired”

2. “I quit”

ii. Terminations by operation of law

1. Death and loss of capacity

h. If an agent is in the middle of dealing with the third party, and the principal fires you, the third party must be notified of the termination (Rest2d§136(2)(c), p. 681)

i. What’s the only way to terminate when someone has indicia of authority, when it’s unrealistic to give actual notice to everyone?  Take it back… take back their keys.  Take back the ID badge.  Etc…

j. Rest2d §127: Ordinarily notice to a soliciting agent who countersigns and issues policies of insurance is notice to the insurance company.

k. A revocation of the agent’s authority does not become effective as between the principal and third persons until they receive notice of the termination

l. Rest2d §118: The principal may at any time revoke his consent to action on his behalf by the agent

m. Rest2d §119: The authority of an agent to act for the principal terminates when the principal manifests to the agent that the principal no longer consents or when the agent has notice the principal no longer consents

n. Rest2d §9(1) and §134: The agent will have notice when the agent knows, has reason to know, should know, or has been given a notification of, the principal’s lack of consent

o. Rest2d §118, 119, 134: An agent may renounce the agency and withdraw his consent to act on behalf of the principal.  Authority terminates if the principal or the agent manifests to the other dissent to its continuance

p. Rest2d §124A: Termination of the agent’s authority terminates all power of the agent to affect the principal’s legal relations, except apparent authority and emergency authority

q. The extent of the agent’s remaining apparent authority depends on the circumstances, including nature of the agency

r. Rest2d §127: a general agent continues to have apparent authority to bind the former principal to a third person despite a voluntary termination of the agency relationship until such time as the third person has notice of the termination

s. Rest2d §135: apparent authority continues until the third person (or the appropriate agent of the third person) knows, has reason to know, should know, or has been given a notification of the termination

t. Rest2d §136(3): Notification by publication in a newspaper of general circulation in the place where the agency has regularly been carried on is effective to terminate the former general agent’s apparent authority as to all third persons except certain limited classes of persons

u. Rest2d §136(2): people entitled to actual notification… notification by publication is not effective where:

i. The third person had previously extended or received credit to or from the principal through the general agent

ii. The principal has specially accredited the agent to the third person

1. Specially accredited: inviting a third person to deal with the agent

iii. The principal should have known that the agent had already begun to deal with the third person

iv. Where the principal has entrusted the agent with an indicia of authority

1. Indicia of authority: a power of attorney or other writing given to the agent for the purpose of evidencing the agent’s authority

v. Rest2d §125: while the agent has authority to bind the principal, third persons with notice of the principal’s lack of consent can acquire no rights against the principal

w. Because the authority of an agent to act on behalf of the principal is based on the principal’s consent for the agent so to act, the agent’s authority to act sometimes terminates by implication.  Implied terminations arise when the agent should realize that, in light of intervening events, the principal would no longer consent to action by the agent if the principal knew of the events.

x. The occurrence of the following events may call into question the continued consent of the principal

i. A change in value of the subject matter of the agency or a change in business conditions (Rest2d §109)

ii. The loss or destruction of the subject matter of the agency or the termination of the principal’s inteRest2d in it (Rest2d §110)

iii. A change of law of which the agent has notice and which causes the execution of his authority to be illegal, or which otherwise materially changes the effect of its execution (Rest2d §116)

iv. The bankruptcy or substantial impairment of the assets or credit of the agent or the principal of which the agent has notice (Rest2d §113, 114)

v. The outbreak of war of which the agent has notice (Rest2d §115)

y. Rest2d §124A: the termination of authority does not thereby terminate apparent authority

z. Rest3d §3.11(2): Apparent authority ends when it is no longer reasonable for the third party with whom the agent deals to believe that the agent continues to act with actual authority.  It is reasonable for third parties to assume that an agent’s actual authority is a continuing or ongoing condition, unless and until the third party has notice of circumstances that make it unreasonable so to assume.

i. Bad rule

ii. Difference between Rest3d and Rest2d: no distinction between special and general agents:  because the determination of whether a terminated agent may nevertheless bind the former principal is a fact question, whether the agent was a general or special agent may be relevant.

aa. Difference between Rest3d and Rest2d: termination of apparent authority.

i. Rest3d §3.11, comment e, Notice of termination of authority: apparent authority is not present when a reasonable person in the position of a third party would not believe that the principal consents to the agent’s or other actor’s conduct.  If a third party has notice of facts that call the agent’s authority into question, and these facts would prompt a reasonable person to make inquiry of the principal before dealing with the agent, the agent does not act with apparent authority.  This general principle is applicable to determining whether and when an agent acts with the lingering appearance of authority after the agent’s actual authority has terminated.  Lingering authority does not survive a statement that the agent’s authority has terminated, made by the principal to the third party with whom the now-former agent deals.  The principal’s statement is effective even though the agent succeeds in persuading the third party to disregard it.

B. Terminations by Operation of Law

a. Death

i. Problem 14.3

1. Death and loss of capacity terminates apparent authority by operation of law

2. Common law rule: if someone dies that terminates the actual authority of an agent to act, because agency is a personal relationship.  Cuts off actual authority without notice to the agent.  Apparent authority is cut off without notification to the third party.

a. Rejected by Rest3d, which said that apparent authority is not cut off until third party has reason to know of the death or incapacity; actual authority is not cut off until agent knows

ii. Under the probate code, if someone become incapacitated, powers of attorney are generally cut off.

1. A clause can be added that the power of attorney survives incapacity of the principal… this is what makes a power of attorney a durable power of attorney.

iii. If agent did but the third party didn’t know that the principal was dead, the principal is bound but the agent is subject to damages for breach of implied warranty of authority.  You can disclaim your implied warranty of authority.

iv. Public policy for apparent authority: it exists in order to allow third parties to depend on agents without investigating their agency before every single transaction.

v. Reasonableness Test: an agent may take any action that he reasonably believes necessary to protect the principal when the agent cannot communicate with the principal.

vi. Because agency terminates at death, notice of a principal’s death would make a reasonable person understand that the principal no longer consents to having the agent act for him.

vii. Rest2d §120 and 133: (rejected by Rest3d) death terminates all power of the agent to bind the principal, both authority and apparent authority, without notice to either the agent or the third person dealing with the agent. Rationale: agency is a personal relation, necessarily ending with the death of the principal; the former principal is no longer a legal person with whom there can be legal relations.  One cannot act on behalf of a non-existent person.

viii. Rest3d §3.07(2): the death of an individual principal terminates the agent’s actual authority.  The termination is effective only when the agent has notice of the principal’s death.  The termination is also effective as against a third party with whom the agent deals when the party has notice of the principal’s death.

ix. Rest3d §3.11 Termination of Apparent Authority:

1. The termination of actual authority does not by itself end any apparent authority held by the agent.

2. Apparent authority ends when it is no longer reasonable for the third party with whom the agent deals to believe that the agent continues to act with actual authority.

b. Statutory Responses

i. Uniform Durable Power of Attorney Act §4: the death or incapacity of a principal who has executed (any type, not just durable) written power of attorney does not revoke or terminate either (i) the authority of agent without knowledge of the principal’s death or incapacity to act under the power of attorney, or (ii) the apparent authority of the agent as to third persons without knowledge of the principal’s death or incapacity.

ii. Cal Civ Code §2356: both authority and apparent authority continue until the agent and third person, respectively, know of the death or incapacity of the principal

iii. Uniform Durable Power of Attorney Act §1: A durable power of attorney is a written power of attorney that expressly provides that the power will not be affected by the subsequent disability or incapacity of the principal

iv. Tex CPRC §135.001 to .018: durable health care power of attorneys are authorized under which a person may appoint a health care agent to make such decisions on his behalf when he no longer has the capacity to make them

v. Living Will: a directive indicating his or her wishes regarding the continuance of medical treatment, life support, food, and water

C. Irrevocable Agencies… This power coupled with an interest topic is HARD! TWO DAYS SPENT ON THIS SECTION
a. Problem

i. At common law, this is revocable because the subject matter is the ring and the fridge.  If you take away the power to sell, does Dore have an interest in the fridge?  No.  He has an interest in the fridge to sell it to get money.  So Dore’s would not survive death under common law, but would under Rest.

ii. If they had a security agreement that included a clause that there was a power of attorney to sell the item on default, would there be an interest in the subject matter?  Yes.  So this would survive death under common law and under Rest.

iii. If you take away the power to sell, does Chase have an interest in the ring?  Yes, because he has possession.

iv. Possession + Power to sell ( a lien

v. Under Rest, these are both powers given for consideration

b. Voluntary Terminations

i. Problem from website 14.4.5: this power of attorney cannot be revoked by voluntary act

ii. Rest2d §118, cmt b: the principal has power to revoke and the agent has power to renounce, although doing so is in violation of a contract between the parties and although the authority is expressed to be irrevocable.

iii. Because the principal entrusts the agent with the power to bind him or her, the principal generally has the power to revoke at any time the agent’s power to act on his or her behalf.  Even where the principal and the agent have agreed that the agency would be irrevocable, or where the exercise of the power to revoke would otherwise violate a contract between the principal and the agent, the principal retains the power to revoke at will.  The principal might well be liable in damages for revoking the agency in violation of the contract, but the principal nevertheless could revoke the agency.

iv. Is a power of attorney, that’s called “irrevocable” really irrevocable?  Look to see if it fits into one of the categories below.

v. The only agency powers that were irrevocable by voluntary act were

1. Powers coupled with a separate interest in the subject matter of the power that arose independently of the agency power

a. This will be irrevocable in all cases

b. Ask: what is the interest?  What is the subject matter?  Is the interest in the subject matter?  Is the interest independent of the power?

2. Powers given for consideration or as security for the performance of a duty and given either at the time duty created or for later consideration (this is a Rest thing… not common law)

vi. Rest2d vs. Common law: At common law only powers coupled with an interest survived the death of the principal.  Although powers given for consideration or as security could not be revoked by voluntary act of the principal, such powers were revoked by the death of the principal unless they were also coupled with an interest in the subject matter.  In this area, the Rest2d tries to reform the law.  See Rest2d §139.

vii. Rest2d §138 Power given as security as a power defined: a power created in the form of an agency authority, but held for the benefit of the power holder or a third person and given to secure the performance of a duty or to protect a title, either legal or equitable, such power being given when the duty or title is created or given for consideration.

viii. Rest2d §139 Termination of Powers Given as Security:

1. Unless otherwise agreed, a power given as security is not terminated by

a. Revocation by the creator of the power

b. Surrender by the holder of the power, if he holds for the benefit of another

c. The loss of capacity during the lifetime of either the creator of the power or the holder of the power, or

d. The death of the holder of the power, or, if the power is given as security for a duty which does not terminate at the death of the creator of the power, by his death.

2. A power given as security is terminated by its surrender by the beneficiary, if of full capacity; or by the happening of events which, by its terms, discharges the obligations secured by it, or which makes its execution illegal or impossible.

c. Terminations by Death of Principal

i. Rest3d§3.13(1) powers given as security cannot be terminated by either a voluntary act of the principal or the principal’s death.  Instead a power given as security is terminated by an even that 

1. Discharges the obligation secured by the power or terminates the interest secured or supported by proxy

2. Makes its execution illegal or impossible, or 

3. Constitutes an effective surrender of the power or proxy by the person for whose benefit it was created or conferred.

ii. Rest3d §3.12(1): a power given as security is a power to affect the legal relations of its creator that is created in the form of a manifestation of actual authority and held for the benefit of the holder or a third person.  This power is given to protect a legal or equitable title, or to secure the performance of a duty apart from any duties owed the holder of the power by its creator that are incident to a relationship of agency under §1.01.  It is given upon the creation of the duty or title or for consideration.  It is distinct from actual authority that the holder may exercise if the holder is an agent of the creator of the power.

iii. Rest3d §3.12, comment b: if the holder of a power given as security is not an agent, then the holder is not a fiduciary of the person who gave the power.

d. Other powers at common law:

i. Power only given as security for (title or) performance of a duty (and not coupled with an interest)

1. *at time duty or title created (and therefore the consideration is for the granting of the duty)

2. *or if given later, for separate consideration

3. This is a naked power and is irrevocable by voluntary act

4. This is the Restatement view, which here is not the same as common law

5. Common law view is that this cannot be revoked by voluntary act, but any termination of the power by operation of law revokes it unless it’s also coupled with a separate interest in the subject matter of the power.

6. Common law says this creates an agency relationship

7. Restatement says this is not an agency relationship, but that it looks like one.  And while a person does have the ability to effect the legal stuff of someone, they’re not acting as agents or fiduciaries because they’re acting in their own commercial interest too

e. Problem 14.5.5, if it shows up on test.  Does it survive the death?  The power of attorney does not survive the death, so the transfer is probably void on that grounds.  Answer both issues.
f. Rule:  There is always power to revoke even if the revocation would be wrongful.

i. Exceptions: unless the power to revoke is coupled with an interest.

g. Recap:  There are two ways of revoking an agency (1) voluntary act and (2) by operation of law {normally this is death}

h. Rule:  Power given for consideration, as security is irrevocable by voluntary act.

i. So under the Common Law and the Restatement, this power of atty cannot be revoked by his voluntary act. 


Chapter 15:  Dissociation of Owners from Firms

Exam will only cover what we talk about and will only cover regular partnerships

A. Power to Withdraw or to Dissolve (In this section, we don’t have to know anything that does not deal with plain-jane partnerships.)

a. See chart handout

b. Partnership at Will vs. Partnership for a definite term or a particular undertaking

i. What do each of these mean under each code section?

ii. Note: a general line of business is not a particular undertaking, it has to be capable of completion.

iii. Sometimes courts will find an implied term or undertaking.

iv. All of these can be dissolved at the will of a partner, but only a partnership-at-will will be rightly dissolved at the will of a partner

c. Voluntary Dissolution: Partnerships at Wills

i. UPA §29

ii. UPA §30

iii. UPA §31

1. Read this section backwards

iv. UPA §38(1)

1. Says that where there’s a rightful dissolution, each of the partners has the right to liquidation.  They’ll be paid in cash for the amount due to them.

2. “all persons claiming through them”: this includes a transferee of the interest of the partnership, or something like that

3. This section is a right of the partner, not of assignees

4. “Unless otherwise agreed”: the rights here can be contracted away

v. RUPA 601

1. Dissociation ( Dissolution

2. Note: §103(b) says you can’t contract away the general right to withdraw.

3. This is dissociation of the PARTNER

a. Note under §801, dissolution and winding up of the PARTNERSHIP happens.  This is not dissociation.

4. §1 says the partner can withdraw at any time on notice.  The only thing that can be contracted into is reasonable notice 

vi. RUPA §603

1. Does withdrawal necessarily result in dissociation?  No.  The partners can carry on the partnership.

a. If it’s carried on, technically the old partnership is wound up, and a new partnership is formed.

2. See highlighted comment p. 38

vii. RUPA §801

iii. RULPA §801 Non-judicial Dissolution:  A limited partnership is dissolved and its affairs shall be wound up upon the happening of the first to occur: (1) at the time specified, (2) upon the happening of evens specified, (3) written consent of all partners, (4) an event of withdrawal of a GP unless there’s another GP, but the LP is not dissolved if, within 90 days after the withdrawal, all partners agree in writing to continue the business of the limited partnership, and they appoint another GP.

1. §1: causes dissolution if it’s a partnership at will

2. §101(8) defines dissolution

viii. TRPA §6.01

1. We call it withdrawal

2. (a) is a strong term; this is not true under UPA or RUPA

3. (b)(1): 

ix. TRPA §7.01

x. TRPA §8.01

1. Texas definition of partnership at will is one that is not (1) partnerships for a definite term, (2) partnerships for a particular undertaking, or (3) one in which the partnership agreement does not provide for winding up on a specified event.

2. Majority in Interest, §1.01(10) (see above)

3. How are the profits divided up?  §4.01(b); equally.  But the partnership can agree to split profits according to their share of capital contributions

4. But if under §6.01(a) you’re no longer a partner, then you can’t vote as to whether there’s going to be a winding up.

a. THIS IS NOT UNIFORM
5. (g): if you just remain a partner and write a letter saying you want the partnership wound up, then the partnership must be withdrawn unless the majority votes to continue.  

6. So you should tell your client to go under (g), as opposed to (a).

xi. Uniform/Majority rule: partnership at will is what?  In a partnership at will, the partner has the right to get out, and that ends the partnership.  You can contract away the winding up part, but not the right to get out

xii. Texas: defines partnership at will differently; and in a partnership at will, it takes a majority in interest vote to dissolve.  If you withdraw, you’re no longer a partner so you can’t vote as to whether the partnership winds up, see 8.01(a).   But if you use 8.01(g) and you just ask for a winding up, then if the majority-in-interest agree, then the partnership will be wound up.

xiii. Problem 15.1 (minus parts d and e, because they don’t deal with regular partnerships)

1. Attention brought to this problem, has been an exam question before

2. This is a partnership at will, so under UPA §31(1)(b), it can be dissolved at any time by any partner without violating the partnership agreement

3. (part a): What is the effect of Maria writing a letter saying she quits?

a. Under UPA, the partnership is dissolved

b. Test for dissolution: §29

c. Dissolution is a change in lifestyle.  Upon dissolution, the partnership is not to start any new business.  It only exists so that it can finish up the business.  Then the partnership is dissolved.

d. “ceasing to be associated”

e. The entire partnership is affected; the partnership continues but only for the purpose of winding up.

f. What causes dissolution?  UPA §31.

g. Is Maria violating the partnership agreement?

h. Can the partners vote as to whether or not to continue the partnership or to wind up?  No… voting is only for ordinary business.

i. UPA §38(1) applies

ii. Can Maria insist on liquidation?  Yes.

iii. What could have been done to avoid this result?  If they would have agreed.  They could agree in advance, or they could agree now.

iv. Why is this the default rule?  Because partners are personally obligated on partnership liabilities and liquidation gives them a way to have closure and walk away free.

1. Extra (not on test): Would you expect that the same result in LP’s?  No, because not personally liable.

i. Same result under RUPA?

xiv. UPA §31(1)(b) and §38(1)(1st sentence): Partnership at will

xv. Remember: a partner has a right to withdraw as a partner, which automatically triggers winding up

d. Voluntary Dissolution: Partnerships Not at Will

i. Problem 15.2

1. Attention brought to this problem, has been an exam question before

2. Suppose the partnership agreement provided for a 10-year term.  And after 5 years, and Maria decides to leave

3. Agreeing to remain a partner for 10 years makes them a partnership for a definite term or undertaking

4. Can Maria still leave even if it’s not been 10 years yet?

5. UPA §31(1)(a) says that if a partnership not at will, there is no violation of the agreement for the partnership to end at the end of the agreement

6. Both §31(1) and (2) are voluntary causes of dissolution, as opposed to dissolutions by operation by law

7. UPA §31(2) is what Maria will use… and it is a violation of the agreement.  Any partner has the right to get out, but if you’re not causing dissolution under §31(1) then you are in breach of the partnership agreement.

8. Does the first sentence of §38(1) apply?  No, because this is applicable when there is not contravention of the partnership agreement.

9. So you go to §38(2)… which applies when there is a §31 breach

a. (a) applies to the partners who didn’t cause dissolution wrongfully

b. (b) applies to the partners who didn’t cause dissolution wrongfully

c. Here, “dissolution wrongfully” means not in contravention of the agreement

d. Under (a)(1) they have the rights in paragraph 1: the right to insist upon liquidation (the liquidation right), and (2) a right to damages against the breaching partner for breach of the agreement, and they have (b) the right to continue the business (note: they are continuing the business, but not the partnership), they can continue for the remainder of the agreed term, and they all have to agree.

e. Note: only partners may possess partnership property, but this section says that can continue to use partnership property, even though they aren’t a partnership anymore, as long as (1) they pay the breaching partner the value of his interest (minus damages for breach of the agreement) and (2) they have to indemnify the wrongful against all present and future partnership agreements

i. Won’t need to know the bond with the court stuff

f. (c) lists the rights of the breaching partner

i. (I) A qualified liquidation right if the others do not elect to continue, subject to damages

ii. (II) right to the value of the interest in cash minus damages 

1. Note: the last three lines…the value of the goodwill of the business will not be considered in calculating the value of his interest.  Calculate his value using tangible assets only.  Ignore future earning potential (called goodwill), which is an asset.

2. NOTE: Major change in RUPA… which does not deduct this from your interest… You get the full value of your interest

iii. And under II, he also has the right to be released from all existing partnership agreements.

iv. What are the only two ways to release someone from an obligation?  (1) fulfilling it (here, paying off partnership creditors) or (2) get each and every creditor to release the partner that’s leaving.

1. UPA ONLY

2. This requirement can be contracted around, so the partnership agreement can provide that in the event of an early termination, they don’t have to be released.

a. Note, this is common

b. Note, there is a risk here… the only time a creditor will come after you is when the partnership has exhausted all the assets.  And if there’s nothing left in the partnership and there are still debts, then what good is your indemnification?  

g. …Summarize this crud

ii. On Problem 15.2(b), under the RUPA… that is not an agreement that the partnership will last for a certain term, it’s just an agreement that no one will leave early.

a. Note: courts will sometimes imply a term

iii. Problem 15.2(c), under UPA, such an agreement isn’t worth anyway, she can still leave, she can still liquidate, she is entitled to full value of interest… but will be liable for damages for breach under contract law

iv. Same argument under RUPA in 15.2(b) and (c)

v. Note, in Texas…

1. 6.01(b)(1), you can’t contract away you right to withdraw (this is actually in all the codes)

2. The difference between B and C, dissolution by a majority vote is the same as a partnership that dissolves that the occurrence of a particular event

vi. Under RUPA, the structure is different, but has almost the same result.

1. Make sure to know all these little differences

2. Distinguishes between a partner leaving and dissolution of the partnership that requires winding up

a. Note, a 601(1) withdrawal automatically triggers a 801 winding up

b. Under 801, has dissolution been triggered when a partner withdraws?

i. Note, not under 801(1) which is for partnership at will

c. See highlighted comment p. 43

3. 801(2)(i) this is a major variation from the UPA.  Under RUPA, at least half can agree to windup

4. Do we have a wrongful dissociation?  §602(b) tells us when it’s wrongful

a. §602(b)(2)(i) Nina can withdraw and doesn’t commit a wrongful act, but doesn’t not have the right to insist upon liquidation

i. don’t need to know (ii) to (iv)

5. For 15.2(b) and (c), §502(b)(1), if a partner agree to something and one of them doesn’t follow it, the dissociation is wrongful… but it’s still a partnership at will (so there’s a dissolution under §801(1))

a. Note: 802(b), not all the partners get to vote… the breaching partner doesn’t get to.  Maria doesn’t get to vote even though it’s a partnership at will.  SO Nina and Pinta can continue

i. But… under 15.2(c) says it takes all of them

6. The difference in Texas: you have an express occurrence, so it’s not a partnership at will in Texas… so you’re under 6.02(b)(2)

e. Canter’s Pharmacy v. Elizabeth Associates

i. What does particular undertaking mean?  A particular undertaking must be capable of accomplishment at some time, although the exact time may be unknown and unascertainable at the date of the agreement. 

1. Leasing property involved entering into a business relationship which may continue indefinitely; there is nothing particular about it.

ii. In certain circumstances a partnership may be dissolvable by the express will of any partner at any time.

iii. If no definite term or particular undertaking is specified in the partnership agreement, at-will dissolution does not violate the agreement between the partners.  An expression of a will to dissolve is effective as a dissolution even if in contravention of the agreement.

iv. One cannot be coerced to remain in a partnership against his or her wishes.

v. The dissolution of a partnership does not mean that the partnership ceases doing business

vi. Termination of a partnership is markedly different from the dissolution of a partnership.  When a partnership has terminated it ceases doing business; when a partner effects a dissolution it simply means that partner is no longer associated with the business of the partnership.

f. RUPA §101(8)

g. Because partners are liable for partnership obligations, allowing them to dissolve even a partnership for a term or undertaking allows them to avoid additional liability on new partnership obligations.

h. Partners must notify third persons that they are no longer associated with the business.

i. Note on Withdrawal and Dissolution in Partnerships

i. UPA 

1. Right to Liquidation

a. Each partner generally has the right to have partnership affairs wound up.

b. Winding up involves:

i. Completion of unfinished partnership business

ii. The liquidation of partnership property and the discharge of partnership obligations

iii. Settlement of partnership accounts

iv. The payment in cash of the net amount due each partner

2. Right to continue partnership business (UPA §38(2))

a. A partner loses the right to liquidation when the partner has caused dissolution wrongfully or in contravention of the partnership agreement

b. A partner wrongfully causes dissolution when the partner voluntarily dissolves the partnership before the completion of an agreed definite term or particular undertaking

c. Where the partners have not agreed to a definite term or particular undertaking, any partner may by express will dissolve the partnership without violation of the agreement between the partners

d. Dissolution by express will is wrongful only when it occurs before the completion of an agreed definite term or particular undertaking.  The other partners can continue the partnership business only for the remainder of the agreed term of the partnership. 

e. Unless the partnership agreement provides otherwise, the consent of all the other (“innocent”) partners is required before the business can be continued under the UPA.  That is, each of the innocent partners has the right to liquidation.

f. If the innocent partners elect to continue the partnership business, the partner wrongfully causing dissolution loses the right to liquidation.  Instead, the partner wrongfully causing dissolution is only entitled to be paid the value of the partner’s interest in the partnership, but without including any value for goodwill of the partnership business and less any damages.

g. In addition, the partner wrongfully causing dissolution must be released from existing liabilities of the partnership

3. Continuation of Business, not Continuation of Partnership

a. Any change in partner composition technically works a dissolution of the existing partnership.  Where the partners continue the business without winding up partnership affairs, they do so as a new, different partnership

ii. RUPA 

1. Dissociation and Dissolution

a. Dissociation and Dissolution are different

b. When a partner dissociates from the partnership, that partner is no longer associated in the carrying on of business by the partnership.

c. Where the remaining partners are permitted to continue doing business without a winding up, there is no reason why they should not be viewed as continuing their association with each other.  (Legal terms: although one partner is no longer associated with the carrying on of business by the partnership entity, the partnership entity continues despite the dissociation)

d. Dissolution occurs only on the occurrence of an event that requires the winding up of the partnership business

2. Unqualified Power to Dissociate

a. Partners have an unqualified power to dissociate from a partnership—to withdraw by express will.

b. A partner may dissociate even though that withdrawal is wrongful as to the other partners.  

c. Partners may not contract away their power to dissociate, except to require written notice.

3. Power to Dissolve—Partnerships at Will

a. A partner’s withdrawal by express will dissolves the partnership.

b. Unlike the power to dissociate, a partner may contract away the power to dissolve a partnership at will.

c. Any time before winding up of the partnership business is complete, all the partners may waive the right to have the partnership’s business wound up.

4. Continuation after an Early Dissociation from a Partnership for a Definite Term or a Particular Undertaking

a. No single partner has the power to dissolve the partnership before the expiration of the term or the completion of the undertaking.

b. Each partner retains the power to dissociate by express will at any time, but any withdrawal before the expiration of the definite term or the completion of the specific undertaking would generally be wrongful.

c. The partnership is not dissolved after an early withdrawal, except upon the express will of at least half of the other partners.

d. On the other hand, any of the other partners may rightfully withdraw form the partnership after another partner’s wrongful dissociation, bankruptcy, or death.

e. When there is no dissolution of the partnership, the partnership must purchase the withdrawing partner’s interest in the partnership.  The partnership must also indemnify the withdrawing partner against partnership liabilities.

5. Wrongful Dissociation

a. A partner’s dissociation is wrongful only if:

i. The dissociation violates the partnership agreement, or

ii. Before the expiration of a definite term or the completion of a specific undertaking, a partner dissociates by express will, is judicially expelled, becomes bankrupt, or (if a legal entity and not a natural person) willfully dissolves or terminates.

b. The chief consequence of a wrongful dissociation is that the wrongful dissociating partner is liable for damages.

c. In addition, partners who wrongfully dissociate before the expiration of a definite term or specific undertaking are not entitled to payment for the partner’s interest in the partnership until the expiration of the term or the completion of the undertaking.

iii. TRPA

1. Withdrawal

a. Similar to RUPA

b. Partners have the power to withdraw at any time and that power may not be contracted away

c. A partner’s withdrawal is wrongful if:

i. It breaches the partnership agreement or

ii. Where the partner has withdrawn prior to:

1. The expiration of any agreed definite term, 

2. The completion of an agreed particular undertaking, or

3. The occurrence of an agreed specified event.

2. Winding Up

a. Unless the partnership agreement provides otherwise, where there is no definite term, particular undertaking, or specified event upon which the partnership is to be wound up:

i. A majority-in-interest of the partners may voluntarily dissolve the partnership

ii. A partner who has not agreed not to withdraw may request a winding up of the partnership, but the partnership will not be wound up if a majority-in-interest of the partners agree to continue the partnership.

b. Where a partner withdraws, and the partnership is not required to be wound up, the partnership must purchase the interest of the withdrawing partner.

j. See Chart on Voluntary Dissolutions in Partnerships

Causes of Dissolution under the UPA

	Acts of the Partners
	Operation of Law
	Decree of Court

	· Per partnership agreement

· By will of partner

· Mutual assent of partners

· Expulsion of partner
	· Illegality

· Death of partner

· Bankruptcy of partner
	· Incompetency of partner

· Incapability of partner

· Improper conduct of partner

· Business operating only at a loss

· Circumstances rendering dissolution equitable


Approach to Order of Distribution of Assets under the UPA
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Power Coupled with an Interest


For a power to be coupled with an interest:


The grantee’s power (i.e. authority to bind, which appears like agency authority) must relate to some particular right or other property and


The same transaction that establishes the grantee’s power must also provide the grantee some “interest” in that particular right or other property.


For the power to be coupled with an interest, the power and the interest must relate to the same aspect of the particular property.  If the grantee receives an interest not in the underlying property itself but rather in the proceeds that result from the grantee’s exercise of granted power, then a true agency results and the grantee’s authority is revocable.





Authority (or power) Given as Security


If


An obligor owes a debt or other obligation to an obligee, and 


In order to provide the obligee with security, the obligor grants the obligee a power to bind the obligor,


Then


No agency is created


The power is given as security and 


The power is irrevocable during the life of the obligor





Sometimes circumstances will satisfy both concepts and a power given as security will also be a power coupled with an interest
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